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This pamphlet is a general discussion of legal issues but is not
legal advice, which can only be provided by a licensed attorney.

© 2025 Land Use and Sustainable Development Law Clinic at the West Virginia University College of Law
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Powering West Virginia
Leaders to Reclaim and
Reimagine Vacant Spaces

The Center for Community Progress helps people
transform vacant spaces into vibrant places. We
support local governments with the policies, tools,
and resources they need to address the full cycle of
property revitalization.

X

Community Progress is the leading national organization providing
high-impact technical assistance for local governments to accelerate
community revitalization by ending and preventing entrenched vacancy.
We offer expert guidance tailored to your community’s unique needs.

Ready to take the next step?

Email us at technicalassistance@communityprogress.org to explore how
we can help your West Virginia community.

Wondering what’s worked across the country? Check out our free
webinars, case studies, and reports like:

Reimagine Delinquent Property Tax Enforcement

Reform tax foreclosure systems to stabilize
communities and protect generational wealth.

Reevaluate Code Enforcement

Shift from punitive to proactive approaches in
distressed real estate markets.

Vacant Spaces into Vibrant Places

Center for

COMMUNITY
PROGRESS

Our Expertise

delinquent property tax
enforcement

strategic code
enforcement

vacant land maintenance
and reuse strategies

land banks and land
banking

property data collection
and neighborhood
market analysis

comprehensive
assessment and
strategy development to
support vacant property
revitalization
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PREFACE

For the past twelve years, the Land Use and Sustainable Development
Law Clinic (the “Clinic”) has collaborated with local governments
throughout West Virginia on comprehensive long-term land use planning.

As part of this process, communities identify their top
challenges and outline steps to address them. Time after
time, we have heard that dilapidated properties are a
problem. In 2013, we began referring communities to
the Northern Brownfields Assistance Center (NBAC),
recognizing that the NBAC assists communities in
identifying and prioritizing neglected properties as part
of their Brownfield Area Development (BAD) Buildings
Program. Months later, the NBAC circled back to us
after finding that many communities struggle with legal
issues related to problem properties and wondered if we
would be willing to explain or formulate legal solutions
to address dilapidated buildings. At the time, this
proposal seemed quite challenging. After all, the issues
surrounding dilapidated buildings include tax law,
property law, land use law, estates and trusts, and more,
and our small staff of attorneys, planners, and rotating
law students were already hard at work throughout
West Virginia. This undertaking would require a team
of attorneys, expertise from subject matter experts, and,
most importantly, input from communities that have
already successfully dealt with abandoned properties. In
April of 2014, the Clinic was awarded a grant from the
Claude Benedum Foundation to develop legal resources

____2

addressing abandoned and neglected properties. As
part of this effort, we conducted a series of listening
sessions throughout West Virginia to understand the
main legal barriers to addressing dilapidated buildings.
We reviewed ordinance provisions to find the most
effective ordinance language. We interviewed dozens
of subject matter experts as well as local leaders
working to address neglected properties. In May of
2015, we held a Continuing Legal Education event in
Charleston with over 100 participants. In July of 2015,
90% of the members of the West Virginia Chapter of
the American Planning Association signed up to attend
a seminar on this topic in Bruceton Mills. What began
as a formidable task has turned into an exciting and
enlightening statewide conversation.

The first edition of this toolkit appeared ten years ago,
in 2015. Partners in West Virginia have made great
strides in the last decade to address dilapidated and
vacant properties, but some laws have changed, and
many properties remain distressed.

This edition adds new material and updates to keep pace
with evolving West Virginia statutes and new concerns
identified by local governments and other stakeholders.



The primary updates to this toolkit include:

e Part 2 describes new laws allowing for the expedited
demolition of specific properties and exemptions for
agricultural structures in counties;

e Part 3 describes the updated tax lien sale process;

e Part 4 explains options for land reuse agencies to bid at
tax sale;

e Part 5 now includes a section on homelessness.

Although the toolkit provides updates, many strategies
identified in the first edition have proven effective and
have been adopted by local governments throughout
West Virginia. When possible, the toolkit highlights
success stories from the last decade.

We have listed many of our collaborators on the
acknowledgments page, but there are a few groups
that deserve special mention. Particularly, the West
Virginia Land Stewardship Corporation and the Claude
Benedum Foundation.

In April of 2014, the Clinic was awarded a grant from

the Claude Benedum Foundation to develop this toolKkit.

In 2024, we were awarded funding to update this toolkit
from the West Virginia Land Stewardship Corporation.

Attorneys, mayors, code enforcement officers, land use
planners, and community leaders have been happy to
share their experiences and lessons learned. Next, the
Housing Alliance of Pennsylvania has been an incredible
resource. We were inspired by its toolkit, From
Blight to Bright. The Executive Director, Liz Hersh
gave us wonderful guidance regarding structure and
collaboration with partners. The Abandoned Properties
Coalition (APC) was a wonderful sounding board
to discuss examples and the effectiveness of certain
tools. Members of the APC include the WV HUB, West
Virginia Cooperative Extension, and the Northern
Brownfields Assistance Center (NBAC). Finally, the
members of the Association of Municipal Attorneys
provided invaluable feedback and served as an excellent
resource for questions related to the toolkit.

KATHERINE GARVEY
Director, Land Use and Sustainable Development Law Clinic
West Virginia University College of Law
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INTRODUCTION

Across West Virginia, communities struggle with dilapidated, abandoned,
and neglected properties. As many as 1 in 16 properties in West Virginia

are vacant or abandoned.

Neglected properties deter economic development,
increase crime, and create safety hazards. At the same
time, neglected properties represent an opportunity for
community revitalization. The number of dilapidated
properties may seem overwhelming, but West Virginia
communities are sharing and developing innovative
strategies to successfully tackle these problem properties.
In order to further enable revitalization efforts, this toolkit
details legal strategies to address neglected properties.

STRUCTURE OF THE TOOLKIT

Part 1 describes steps for laying a foundation that
can enable communities to strategize and take action.
Addressing dilapidated properties is a long-term project

“Neglected properties continue to
impact West Virginia’s communities
in the areas of economic development
and public safety. Communities

have been successfully developing
innovative strategies to address
dilapidated and vacant. There is

no one-size-fits-all solution, but
many tools for communities to
consider and implement.”

SUSAN ECONOMOU
Executive Director of the West Virginia Municipal League

n Introduction

that requires capitalizing on community partnerships and
community planning. Part 2 discusses fundamental tools
and tried and true strategies that have worked well for the
communities that have implemented them. For example,
maintaining properties typically requires the use of an
effective code enforcement program and a registration
system to keep track of vacant and uninhabitable
properties. Part 3 identifies additional tools that may be
necessary if fundamental tools prove inadequate. Part
4 elaborates on approaches to addressing neglected
properties referred to as land banks. Finally, the toolkit
summarizes issues that deserve special consideration:
historic ~ properties, contaminated  properties,
homelessness, and considerations when communities
are enrolled in the Municipal Home Rule Pilot Program.

THEMES TO KEEP IN MIND

There are several basic principles that communities
must embrace when effectively dealing with neglected
properties. Those principles appear repeatedly
throughout this toolkit:

1) Proactive behavior. Maintaining properties in
good condition is more cost-effective than addressing
properties that have already been abandoned. For this
reason, the toolkit discusses property maintenance
within the Fundamental Tools Building Code section.
Similarly, a proactive process to prioritize and identify
properties is preferable to a complaint-based system,
as working with landowners to maintain properties is
more cost-effective than waiting until the property is
noticeably in disrepair.



2) Collaboration, partnerships, and communication.
Effective communication with partners is essential to
address neglected properties. Three Subsections of this
toolkit highlight the importance of these relationships:
Collaboration with Key Players, Negotiating with
Stakeholders, and Partnerships with Financial Institutions.

3) Regionalism. Addressing neglected properties is
expensive and complex. Often, combining forces with
other local governments to share resources and lessons
learned can be mutually beneficial. For example, see
the Community Highlight in the Building Code section,
which discusses Sharing a Building Inspector.

4) A holistic, community-based approach. Unfortunately,
no one-size-fits-all strategy will apply to every West
Virginia community. If a silver bullet existed for dealing
with neglected properties, the problem would not be as
widespread. Rather, successful communities determine
their specific needs and work with available resources
to meet them. A wide variety of successful approaches
exist, even in small communities with limited resources,
but successful approaches tend to be tailor-made based
on communities’ strengths, weaknesses, and ability to
collaborate.

5) Human-centered approach. In most cases, dilapidated
properties are dilapidated due to socio-economic
circumstances rather than intentional damage or
neglect. From code enforcement and evictions to
managing people experiencing homelessness, empathy
from city officials and stakeholders is a best practice.
For example, low-income homeowners may be unable
to pay penalties. Still, communities can create programs,
resources, and partnerships that help property owners
bring their homes into compliance.'

RESEARCH PROCESS

While written primarily by attorneys, the ideas for
strategies and tools in this toolkit were developed and
improved at the local level by a variety of players ranging
from code enforcement officers to bankers. Before
writing the original toolkit, the authors conducted a
series of listening sessions in conjunction with the
Northern Brownfields Assistance Center. During these
sessions, participants were asked to describe in detail
their community’s process for dealing with neglected
properties. Participants also identified the key barriers

they faced. The responses from these sessions helped
frame the strategies described in this toolKkit.

CONSULT WITH AN ATTORNEY

The law is complex and constantly evolving. This toolkit
does not provide an exhaustive list of legal barriers or
solutions and should not be construed as legal advice.
Instead of relying solely on this toolkit, community leaders
are strongly advised to consult with an attorney prior to
implementing any of these legal tools. All tools included
in this toolkit are currently enabled under West Virginia
law. However, note that certain tools are only available
to communities that have been selected to participate in
the Municipal Home Rule Pilot Program. Where relevant,
this toolkit indicates whether counties, municipalities,
or home rule communities may use the tool.

TRADITIONAL STEPS WHEN DEALING
WITH ABANDONED PROPERTIES

1. Identify properties by receiving a complaint from a
citizen, by conducting formal inspections, or by creating
an inventory. Depending on the community, certain
complaints go to the police department, the city clerk,
or the code enforcement office.

2.If the community has adopted the building code or
the International Property Maintenance Code, a code
enforcement officer may inspect the property to
evaluate whether a landowner has violated a city code.

3.If a code provision has been violated, a warning or
citation may be issued.

4. If the owner refuses to comply, the community may
continue to issue citations and fines.

5.If the owner continues to refuse compliance, the
community may decide to repair or remedy the violation
and place a lien on the property to cover costs.

6.In extreme circumstances, the community may
condemn the property through eminent domain to take
ownership and find an alternate use.

NOTE: Throughout this document, the terms “neglected,” “dilapidated,” “vacant,”
and “abandoned” are used generically, not as legal terms. All tools are
appropriate for residential, commercial, industrial, and even vacant properties.

1 https://communityprogress.org/publications/code-enforcement-report/
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Part 1

LAYING THE
FOUNDATION

A number of foundational strategies are necessary to effectively tackle dilapidated
properties. The ideal first steps include identifying key players, brainstorming,
and determining local needs. This Part describes common ways of identifying
dilapidated properties and helpful methods for prioritizing them. Also discussed
in this Part, comprehensive plans are an essential tool for guiding a community’s
goals and resources, particularly for dilapidated properties.



Collaborating with Key Players

Collaborating with key players involves bringing local stakeholders
together to brainstorm and formulate strategies for dealing with

problem properties.

Important local stakeholders usually include mayors, NO PREREQUISITES

code enforcement officials, councilpersons, municipal

and county attorneys, building code officials, planners, ADVANTAGES

police and fire department officials, local business and
property owners, concerned citizens, neighborhood .
associations, schools, bankers, nonprofit organizations
such as the local Main Street organization and housing
organizations, and developers. These knowledgeable
individuals and groups can come together formally
or informally to brainstorm possible approaches to
neglected properties based on local needs and resources.

Collaborating groups working together more formally
can inventory and prioritize properties that need
attention or engage in any level of proactive planning
the group sees fit. Unsafe Building Commissions and
BAD (Brownfields, Abandoned, and Dilapidated)
Buildings Committees are good examples of more
formalized collaboration. Less formal collaboration can
also be effective: just bringing people and groups with .
diverse perspectives together can help communities
formulate solutions tailored to local goals.

> The City of Fairmont’s BAD .
Building Staff Advisory Committee
created a “top ten” list of problem
properties to help the City shift
from a complaint-based approach
to a more proactive one.

DISADVANTAGES

Helps communities consider and implement strategy
that takes most advantage of local resources to meet
local needs

Different and diverse perspectives promote creative
solutions

Uses limited resources
Encourages community engagement

Can start with the important first step of determining the
scope of the problem

May have less of an impact than a larger-scale
approach, such as a comprehensive plan or
redevelopment plan

Collaboration that excludes some stakeholders or is
not viewed as transparent may compromise community
buy-in or enthusiasm

With a large group of collaborators, organizational
issues and conflicting expectations may arise, requiring
more time and resources to keep the initiative on track

Part 1 | Laying the Foundation



FUNDING

This approach should not need any funding at first,
although additional time and resources of public
employees may be required. Enthusiastic community
volunteers can play a big role. Technical assistance
grants, if available, can help the community get
collaboration initiatives off the ground.

USAGE IN WEST VIRGINIA

This approach has been gaining increasing popularity
throughout West Virginia as communities realize that
no one actor can take on neglected properties alone.

> From 2001 to 2011, Charles Town and Ranson
worked together to revitalize a blighted corridor that
went through their adjacent downtowns. “Two key
parcels at the center of the corridor were mothballed
for decades, held by families unable and uninterested
in sale or redevelopment. . . . The cities of Charles
Town and Ranson engaged these property owners, local
developers, and the broader community in a process
to create a reuse vision for this corridor, to educate
stakeholders on opportunities, and to prime the market
for reuse. . . . In this case, small lot property ownets,
an inexperienced local government, and reluctant
investors who had given up on this downtown corridor
came together to create a reuse vision that is now being
implemented.”!

PROCEDURES

There is no standard process when trying to establish
collaboration among key players. It can be as simple
as bringing people together for a conversation.
More formal groups often start by inventorying the
neglected properties throughout the community.
Next, they prioritize sites in need of the greatest
amount of attention. A group’s approach should
emphasize transparency, open public participation,
and involvement of all stakeholders at each step of
the process. Partnership with local government helps
maximize a group’s effectiveness.

wk. City of Fairmont
Funded Demolitions
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COMMUNITY HIGHLIGHT

The City of Fairmont’s BAD Building Staff Advisory
Committee created a robust 100-problem property
priority list, along with a citizen-created priority list
consisting of 43 properties not included on the staff
priority list, to help the City shift from a complaint-
based approach to a more proactive one. This created
an overall list of 143 priority properties for the City.
Since 2015, 130 properties, just over 90%, have been
taken off the combined lists. Of those removed from the
lists, 99 structures were demolished, and 31 structures
were rehabilitated. Only 13 of the originally identified
structures remain unaddressed which includes 12
single-family homes and one commercial structure.

As of December 2024, Fairmont has continuously
updated the initial inventories and has identified 582
dilapidated buildings in a town of about 18,400 people
and about 9 square miles. The number of dilapidated

1 U.S. EPA, Revitalizing Mothballed Properties: Challenges, Success Stories, & Solutions 23-24 (2008),
available at http://nepis.epa.gov/Exe/ZyPDF.cgi/P1002IB3.PDF?Dockey=P1002IB3.PDF.
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buildings in Fairmont is now down to 72 (12% of
identified structures), with all of those in a state of
enforcement, such as raze or repair orders and/or active
renovations by the owners to rehabilitate the structure.

Since beginning the demolition program, the City of
Fairmont has demolished over 145 structures, including
12 commercial or mixed-use buildings. The private
sector has demolished an additional 304 structures. As
a result of this success, the City has begun pursuing
its largest demolition project yet, the former Fairmont
Box Factory on 12th Street, which is expected to be
completed in early 2025 and transformed into a public
park. The City is also seeing an increase in residential
renovations, new construction of single-family dwellings,
and an increase in downtown business development. A
map of all City-funded demolitions is available online to
maintain transparency and demonstrate the success of
the demolition program.

HIGHLIGHT

Identification:
The Windshield Survey

A logical first step to addressing neglected
properties is identifying the extent of the
problem by conducting a systematic inventory.
The windshield survey, the most commonly
used way to take this first step, involves
volunteers or government employees driving
or walking through a community with a
clipboard to make a list of neglected properties.
It is important to note that windshield surveys
are visual inspections of the exterior of the
property. Only authorized personnel may enter
onto private property.

Issues to look for during windshield surveys
include:

1. Posted notice
Boarded-up windows and doors
No yard maintenance
Excessive mail piling up (indicates vacancy)

“For Sale” signs

2

3

4

5

6. Missing doors or windows
7. Burn marks or fire damage
8. Signs of vandalism

9

Public nuisances, such as trash, vermin,
or fire hazards

10. Vacancy

11. Lack of utilities, such as water, sewer,
electric power, or heating

Part 1 | Laying the Foundation _



HIGHLIGHT

Prioritize Property Redevelopment

Once a community has completed an inventory of its abandoned properties, the
community may have to make tough decisions about which properties to address
first. Factors to consider when prioritizing properties for redevelopment include:

a. Designation of dilapidated or historic properties in a f. Character of the neighborhood, including historic
comprehensive plan neighborhoods and blighted or

b. Designation of dilapidated or historic properties in a slum areas
zoning ordinance g. Crime statistics in a specific neighborhood

c. Boundaries defined by a community’s Urban Renewal h. Traffic and accident analysis

Authority or Land Reuse Agency i. Declared disaster areas due to flooding, hurricanes,

d. A preferred alternate use for a specific property earthquakes, fires, and tornadoes
because, for instance, a lot may be irregular, have
a small layout, have insufficient street capacity, or
have insufficient green space, parks, or recreational

j- Physical and geological factors, such as whether land
is submerged, contains karst that causes periodic
flooding, has unusual topography, or has features

facilities that would make development by private enterprise
Example: A dilapidated building in a busy business uneconomical
district may be demolished to create additional k. Economic feasibility, considering the cost of

parking spaces for local businesses. demolition, market costs, or the cost to partially or

e. Condition of title, particularly when multiple owners completely fix a building
claim ownership interest or the community cannot
locate or identify the owner

BTN Por: 1 | Laying the Foundation



Comprehensive Plan

A comprehensive plan serves as a blueprint for future development in
a community, setting forth guidelines, goals, and an action plan for all
activities that affect growth and development.’

NO PREREQUSITES FUNDING
Some grant funding may be available to finance the
ADVANTAGES process of drafting a comprehensive plan, including
flex-e-grants. Flex-e-grants are a joint effort of the West
* Prepares a community for the future Virginia Development Office, the Appalachian Regional

Commission, and the Claude Worthington Benedum
Foundation.?

* Proactive instead of reactive
e Can identify and help prioritize neglected properties

e Establishes tools that may be implemented to address
neglected properties

e Assists in obtaining grant funding

e Serves as a prerequisite for some tools, such as the
creation of an Urban Renewal Authority

e Enables a strategic approach to neglected properties

¢ The public participation required to create an effective
comprehensive plan can bring a community together
and energize the effort to address neglected properties

DISADVANTAGES

e The comprehensive plan is a policy document and
therefore cannot be enforced

e Establishing the comprehensive plan requires time,
effort, and financial resources

e Without a team to implement the goals of the
comprehensive plan, the goals may not be achieved

Part 1 | Laying the Foundation _




PROCEDURE

Chapter 8A of the West Virginia Code provides
the required procedures and components of a
comprehensive plan. Procedures include adoption of
the comprehensive plan by the local governing body,
two required public hearings, and the adoption of
public input procedures to guide public participation.
Plans must be reviewed and updated every ten years.

USAGE IN WEST VIRGINIA

Most municipalities in West Virginia have adopted
comprehensive plans. Although less common, a
significant number of counties in West Virginia
have adopted, or are in the process of adopting, a
comprehensive plan as well, including Hardy County,
Fayette County, and Putnam County. In order for
municipalities or counties to enforce zoning regulations
or subdivision and land development ordinances, they
must adopt a comprehensive plan.

COMMUNITY HIGHLIGHT

Recognizing that neglected properties posed a
significant issue, when the City of Dunbar adopted its
comprehensive plan in 2014, the City set a number of
goals to address neglected properties and established
an action plan to accomplish those goals. The City used
its comprehensive plan as its centerpiece to be selected
to participate in Phase II of the Municipal Home Rule
Pilot Program. City officials believed the selection was
based in part on the strength of its comprehensive plan.
Consequently, the City of Dunbar has the authority to
adopt and implement some innovative tools to address
neglected properties. These innovative tools include the
ability to issue on-site citations and the ability to place
liens on neglected properties for the cost incurred by
the City to maintain the property and address neglected
upkeep.* For more information, see Sections on the
Municipal Home Rule Pilot Program, On-site Citations,
and Liens for Demolition and Repair.

> A comprehensive plan in West Virginia must discuss

the following components:>

* Land use*

* Housing*

* Transportation
* Infrastructure
* Public Services
* Rural

e Recreation

* Economic development*
* Community design*

* Preferred development
areas™

 Renewal and/or
redevelopment*

* Financing

* Historic preservation*

* Particularly applicable to neglected properties.

BT Por: 1 | Laying the Foundation



Many communities in West Virginia address
neglected properties in their comprehensive
plan. The City of Weston and the City of
Wellsburg are two examples.

The City of Weston’s comprehensive plan lists vacant
and dilapidated housing as Critical Issue 2, Goal 2,
“Encourage housing improvements throughout the City
to attract and retain residents.” The objectives under
this goal and the action steps that seek to address them
are listed below. Note that the City’s comprehensive
plan details each goal, objective, issue, and step.

Objective 1: Institute a city-wide housing program for
vacant, dilapidated, and condemned structures.

Objective 2: Enforce ordinances with homeowners.

Action Step 1: Develop an inventory of all vacant
and dilapidated structures.

Action Step 2: Target code enforcement and
resources to key investment areas.

Action Step 3: Develop a system to track complaints.

Action Step 4: Increase enforcement of building
codes and property maintenance ordinances to improve
appearance of the City.

The City of Wellsburg’s Goal 3 of its comprehensive
plan seeks to promote the continued development
and redevelopment of the City. In addition, other
objectives and action steps implement Wellsburg’s goal
of continued development and redevelopment. Only
those items directly related to neglected properties are
included below. Note that the City’s comprehensive
plan details these goals, objectives, issues, and steps.

Objective 1: Reduce the number of abandoned and
dilapidated commercial and industrial sites in the city.

Action Step 1: Identify, and then declare by
resolution, areas in the city that are slum or blighted
and in need of redevelopment.

Action Step 2: Work with the Wellsburg Urban
Redevelopment Authority to create redevelopment
plans.

Action Step 3: Regularly update the vacant and
uninhabitable buildings registry.

Action Step 4: Continue to participate in and be
an active member of the Brooke-Hancock Brownfield
Redevelopment Task Force, which meets quarterly.

Objective 2: Enable city redevelopment or demolition of
abandoned and dilapidated residential structures that are
not acted upon by the owners.

Action Step 1: Continue to seek FEMA grant
funding for further demolition of residential structures
that meet the necessary requirements for demolition.

Action Step 2: Prioritize dilapidated residential
structures for demolition.

T W. VA. cope ANN. § 8A-1-1 (West 2025).

2 See Flex-E-Grant, W. Va. Dep’t of Com., http://www.wvcommerce.org/people/
communityresources/financialresources/flexegrant/default.aspx (last visited Jul.
27,2015).

3 W. VA. coDE ANN. § 8A-3-4 (West 2025).

4 City of Dunbar West Virginia, Municipal Home Rule Pilot Program Phase |l
Application (2014), available at http://revenue.wv.gov/homerule/Documents/
Dunbar/Dunbar.pdf.
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Part 2

FUNDAMENTAL TOOLS

This Part introduces fundamental tools that are
effectively being used in West Virginia to combat
problem properties, before and after they become a
problem. First, maintaining properties is more cost
effective than addressing a property that has already
become dilapidated. To this end, this Part introduces
legal and non-legal strategies used to prevent properties
from falling into disrepair.

Once a property has fallen into disrepair, the most
commonly used method to regulate the condition
of property is the building code. For communities
that have adopted the building code and that are
authorized home rule communities, on-site citations
can be utilized to expedite existing enforcement
programs. Communities can also implement vacant
or uninhabitable property registration programs to
monitor properties in an organized way. Finally, public
shaming has been used to effectively prevent properties
from remaining in a long-term state of neglect.

Although preventing neglected properties from
appearing in the first place would be ideal, some
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inevitably slip through the cracks. Properties may be
abandoned, out-of-town owners may be difficult to
reach, some owners may be struggling financially, and
a small minority of owners simply do not care. When
it becomes necessary, the process of local governments
repairing properties and recovering costs does not
necessarily follow a strict formula. Local officials in
West Virginia have repeatedly noted that most property
owners will take care of repairs themselves if problems
are brought to their attention or if they think legal
action might be taken. Where solutions do not emerge
from these types of conversations, local governments
can use their authority to make repairs, demolish
structures, clean up after fires, and impose liens on
properties or pursue civil actions to recover their costs.
To help with these efforts, local governments can
negotiate with stakeholders and develop partnerships
with banks, both relatively easy and inexpensive steps
that rely heavily on collaboration, brainstorming, and
creating plans for mutual gain.



The State Building Code

The West Virginia State Building Code (WVSBC) is a set of technical
rules and standards for building construction, renovation, and safety.!

Effective enforcement of the building code can help
prevent properties from becoming dilapidated in the
first place and can provide remedies for repair and
demolition if a property is not properly maintained.
The WVSBC combines several different code
standards to form one uniform statewide building
code. If a community decides to adopt the WVSBC,
the community must adopt it in one of the following
manners: 1) adopt all parts of the WVSBC, which
consists of 12 different codes; 2) adopt only the
International Property Maintenance Code (IPMC)
without adopting the rest of the WVSBC; or 3) adopt
all of the WVSBC except the International Property
Maintenance Code. Local governments are given
interpretation and enforcement authority over the
adopted codes in their respective jurisdictions.

The WVSBC was enacted in 1989 and became effective
in 1990.2 All building or housing codes that were in
effect prior to the creation of the WVSBC are no longer
valid in West Virginia.> Local governments are not
required to enforce the WVSBC. However, no other code
provisions pertaining to building construction, repair, or
maintenance may be enforced in West Virginia. Prior to
the enactment of the WVSBC, multiple regional building
and housing codes were utilized, creating confusion as
to which standards applied in different jurisdictions.

Several code disciplines (e.g., mechanical, plumbing,
electrical, and residential) are combined to form
the state building code. The IPMC may be the most
applicable section of the WVSBC for neglected
properties because it emphasizes the maintenance and
upkeep of existing structures and properties.

The 12 Codes of the WVSBC

10

11

12

International Building Code
International Plumbing Code
International Mechanical
Code

International Fuel Gas Code
International Property
Maintenance Code
International Energy
Conservation Code for
residential buildings
ANSI/ASHRAE/IESNA
Standard 90.1 for
commercial buildings
International Residential
Code for One- and
Two-Family

ICC/ANSI A117.1 American
National Standards for
Accessibility & Usable
Buildings & Facilities
International Existing
Building Code

National Electrical Code,
NFPA 70

International Swimming Pool
and Spa Code

2018
2018
2018

2018

2018

2015

2013

2018

2017

2018

2020

2018
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§87-4-4.1.a
§ 87-4-4.1.b
§ 87-4-4.1.c

§ 87-4-4.1.d

§ 87-4-4.1.e

§ 87-4-4.1.f

§ 87-4-4.1.9

§ 87-4-4.1.h

§87-4-4.1]

§ 87-4-4.1.k

§87-4-4.1.1

§ 87-4-4.1.m



PREREQUISITES

Certified Personnel: A community must have certified
personnel either on staff or contracted with the
community to enforce the WVSBC’s provisions.

Notice to Fire Commission: A community must notify
the State Fire Commission of its intent to adopt the
WVSBC.# The State Fire Commission may conduct
public meetings in each community that intends to
adopt the WVSBC to explain its provisions.>

ADVANTAGES

® Provides uniformity and compliance with minimum
standards of building construction and property
maintenance

e Helps ensure the construction of safe buildings,
protecting lives and personal property

e Codes utilize proven industry standards, including new
technologies and commonly accepted construction
practices and materials

e Helps counter the effects of blight by improving
property values and promoting economic revitalization

e Applies objective standards that are easily applied by
knowledgeable code officials

DISADVANTAGES

e Requires the community to allocate resources for
enforcement, training, inspections, and possible
legal costs

* Requires enforcement of all parts of the building code
adopted by the community

e Building codes can be technical, complex, and not
easily understood

¢ Misunderstandings about the building code’s purpose
may lead to opposition to its implementation

¢ The code may not be enforced retroactively®

FUNDING

Although a community’s code department may generate
sufficient revenue to enforce the building code, that is
often not the case. To increase revenue after adopting
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West Virginia State Building
Code Certification

Individuals wishing to enforce the WVSBC may
obtain certification in three overarching categories:
1) code official; 2) code inspector; and 3) code
plans examiner.

In general terms, a code official is the chief
executive officer who administers and oversees
the operation of a code department for local
government. This individual is responsible
for supervising employees who carry out code
enforcement functions. code officials and code
inspectors may only administer in the disciplines
for which they are certified (e.g., a code official
certified only in Property Maintenance may not
enforce Fuel Gas provisions). The code official is
responsible for the issuance of orders, permits,
and other directives of the code department.

A code inspector generally inspects properties,
writes reports of conditions, and issues notices of
violation. The code inspector’s findings are taken
to the code official for orders and other actions
based upon the condition of the property. The
sole exception to this rule is for a “single person
jurisdiction building code inspector,” which may
act without a code official due to the limited size
of the office.

A code plans examiner is certified to review project
documents and plans in a particular discipline to
determine compliance with the WVSBC.

In order for a local government to enforce the
provisions of the WVSBC, it must have an
employee that is capable and certified by the West
Virginia State Fire Commission. Certification
typically involves taking courses and passing
exams related to the code disciplines (mechanical,
electrical, plumbing, etc.) that will be needed
in a jurisdiction. Certification is valid for 3 years
and each certified individual must complete 1.5
continuing education units (or 15 hours) each year.



the building code, local governments should require a
building permit for all new or substantially improved
construction. Building permit fees for inspections and
administrative work can offset enforcement costs. Note
that a community may not issue building permits when it
chooses to adopt only the IPMC. Therefore, communities
that adopt just the IPMC will not generate this form of
additional revenue to cover enforcement costs.

Other local sources of funding are available for the
enforcement of the WVSBC, such as a community’s
general fund. For instance, if a community identifies
neglected properties as a top priority through its
comprehensive plan process, elected officials should
consider dedicating some of the general fund to
adopting and enforcing the WVSBC.

In addition, a local government may place a lien against
property for corrective action taken for violation of the
WVSBC, including demolition costs.” (See Section on
Demolition Liens.) However, there is no guarantee that
these liens will be collected and will lead to additional
revenue to offset the cost of the local government’s
corrective action.

USAGE IN WEST VIRGINIA

Any municipality or county in West Virginia is
permitted by state law to adopt the WVSBC.? For a full
list of communities in West Virginia that have adopted
the WVSBC, see the online Appendices.

“Regular inspections by code enforcement officers

EXCEPTION FOR LOW-INCOME

Although one advantage of adopting the statewide
building code is the uniform requirements, note that
there are no exceptions in the WVSBC for low-income
persons. In many situations, a property owner may want
to repair property to conform to the building code but
not have the necessary funds. Repairs may be further
hindered when the property is the primary residence of
the owner or a renter.

The end goal for building officials should be to correct
violations and ensure safe building construction. In
doing so, building officials should work with property
owners to develop a reasonable timeline that reflects
factors such as inability to pay for repairs or the fact
that the property serves as a primary residence.

IDENTIFICATION & NOTIFICATION
REQUIREMENTS

There is no set method for identifying a violation of
the WVSBC. Often, violations are identified through
a complaint-based system in which citizens contact
building officials. Building officials might also identify
violations while driving to and from an inspection
site or by periodically driving through the community,
conducting a “windshield survey.”® Once a violation is
identified, building officials must then provide notice of
the violation to the property owner.

Procedures for providing notice can be found in each
of the different WVSBC codes. For example, the IPMC
requires that a notice of a violation be in
writing and include a description of the
real estate, statement of violation, reason
for issuance of the violation, correction

order, notification of the right to appeal,
and statement of the right to file a lien.!
An owner who fails to comply with a
notice of violation or order served under
the IPMC shall be deemed guilty of a
misdemeanor or civil infraction.!!

have proven to be one of the most successful
strategies to prevent properties from becoming
dilapidated. Our inspectors can frequently

work out solutions with landowners before the
property gets to the point where we have to spend
money to tear a building down.”

All 50 states have enabled state or local
governments to adopt the International
Building Code, and all but one state has
enabled state or local governments to
adopt the International Residential Code.!?

RYAN SIMONTON
City Attorney, City of Morgantown, WV
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COMMUNITY HIGHLIGHT

S h . B . l d . The City of Bluefield, in Mercer County, has a population

arlng uil lng of over 9,000 residents. Bluefield has adopted the

building code and in 2024 issued 418 building permits.

Insp eCtorS The City has one full-time code official, who enforces

Most communities in West Virginia have all WVSBC provisions within the city limits. Some of
very limited resources, either in the form

their daily duties include:
of financial resources or personnel. For
many communities, hiring personnel or a
certified third-party contractor to enforce
the building code is not feasible. However, * Conducting plan reviews for
if the community establishes an agreement building code compliance
with another community to share a building
inspector, costs for each participating
community are lowered.

* Reviewing permit applications for planning
and building department approval

* Issuing building permits and approved
plans prior to construction

For instance, County “A” works with City “B” * Answering any questions citizens
and City “C” through a mutual agreement in might have regarding the WVSBC
which the building inspector spends a certain
percentage of time in each jurisdiction and
is paid a proportional amount from each
community. This scenario can also alleviate

the concern that one community may not RECENT AMENDMENTS TO THE WEST

have the need for a full-time (40 hours per VIRGINIA BUILDING CODE
week) building inspector but would benefit

from having an inspector available for 10-15
hours per week. According to Mayor Greg
Ingrahm from the Town of Montgomery, “This
model can work when two municipalities are
in close proximity, apply the law equally in
both jurisdictions, and have the funds for
additional employment.” The primary amendments include:

* Conducting all required inspections
throughout the construction process

Proposed amendments to Title 87, Series 4 of the
West Virginia Code of State Rules, entitled “State
Building Code,” took effect starting August 1, 2022.
The rules, as promulgated by the West Virginia State
Fire Commission, make several notable amendments
governing the West Virginia Statewide Building Code.

1. Agricultural Exemption
2. Change in Enabling Authority

3. Tiny Homes Appendix

Agricultural Exemption

W.Va. Code St. R. § 87-4-1.1.6 exempts “buildings
or structures used primarily for agricultural
purposes, including agritourism purposes.”
Neither agricultural purpose nor agritourism
purposes' are defined.

W.Va. Code St. R. § 87-4-9 delineates additional
procedural requirements in order to claim
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the exemption. The property owner must
provide information related to the property to
the Commissioner of Agriculture, who shall
determine if the property meets the requirements
necessary to receive the exemption. The
Commissioner shall provide a copy of their
decision to the property owner and the local code
enforcement officer.

Change in Enabling Authority

The statutory authority to enact and enforce
the West Virginia State Building Code has
historically been found in Chapter 29 of the West
Virginia Code, specifically W.Va. Code § 29-3-5b.
However, the enabling authority is now found in
W.Va. Code § 15A-11-5.

The primary effect of this change is that local
governments that enforce the building code
should update their ordinances to reflect the
change in enabling authority.

Tiny Home Appendix

In August 2022, the West Virginia State Building
Code began utilizing the 2018 Edition of the
International Residential Code (IRC). Part of the
2018 Edition is Appendix Q - Tiny Houses.

According to the IRC, “Appendix Q relaxes
various requirements in the body of the code
as they apply to houses that are 400 square feet
in area or less. Attention is specifically paid to
features such as compact stairs, including stair
handrails and headroom, ladders, reduced ceiling
heights in lofts, and guard and emergency escape
and rescue opening requirements in lofts.”

Under the West Virginia Code of State Rules, local
jurisdictions must explicitly adopt, via ordinance,
any of the appendices that they wish to enforce.
Therefore, it is up to the governing body to
decide if they want to permit the construction of
tiny homes by adopting Appendix Q of the IRC.

T W. VA. cope ANN. § 15A-11-5 (West 2025).

2 [d. (originally enacted as Fire Prevention and Control Act, ch. 114, art. 3) (stated
that all building and housing codes in existence were void one year after
enactment, in 1990); see Swiger v. UGI/Amerigas, Inc., 216 W. Va. 756, 759
n.13, 613 S.E.2d 904, 907 n.13 (2005).

3 W. VA. copEe R. § 87-4-8 (2013).

“ld. § 87-4-7.1.

5 W. VA. copE ANN. § 29-3-5b() (West 2025).
61d. § 29-3-5b(a).

7 INT'L Prop. MAINT. cope § 106.3.

8 W. VA. CODE ANN. § 29-3-5b (West 2025).

¢ Guide 1: Set the Directon with a Community Assessment, NATIONAL NETWORK OF
LiBARARIES OF MEDICINE, https://nnim.gov/outreach/community/planning.html (last
visited Jul. 23, 2015) (explaing that a windshield survey is when a person drives
(or walks) around a community or area and records his or her observations).

"0 INT’L PrROP. MAINT. copE § 107.2.
" Jd. § 106.3.
2 d.

s “Agricultural purposes” is defined in W.Va. cope § 15A-11-3 as “the raising,
cultivation, drying, harvesting, marketing, production, or storage of agricultural
products, including both crops and livestock, for sale or use in agriculture
or agricultural production, or the storage of machinery or equipment used in
support of agricultural production.”
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Overview of Ordinances to Address Property Conditions

Under West Virginia law, municipalities and counties COUNTIES

have multiple options to regulate property conditions 1. International Building Code (IBC) (12 codes),
within their communities. All ordinances are detailed
in Part 2. 2. International Property Maintenance Code (IPMC)

) ) i (1 code for existing structures),
The first type of ordinance a community may consider

to regulate property conditions is an ordinance that 3. IBC without the IPMC (11 codes targeting new
allows for inspections of properties by a certified code construction only), OR
officer or enforcement agency. Both municipalities and

counties have four options. 4. 7-1-3-ff Ordinance to regulate Unsafe Properties.

Municipalities and counties may also adopt a
MUNICIPALITIES nuisance ordinance in addition to the building
1. International Building Code (IBC) (12 codes), code or other ordinances, to seek injunctive relief
quickly from a court of law.
2. International Property Maintenance Code (IPMC)

(1 code for existing structures),
EXAMPLE ORDINANCE COMBINATIONS:

3. IBC without the IPMC (11 codes targeting new Municipality: IPMC + 8-12-16 “add on”+ On-Site

construction only), OR Citations + Vacant Building Registry + Nuisance

4. 8-12-16 Ordinance to regulate Unsafe Properties. Ordinance

) County: IPMC + Nuisance Ordinance
Municipalities that have adopted the IBC or IPMC

may also adopt portions of an 8-12-16 ordinance to Each community has unique needs and resources,
take advantage of extended demolition and notice with no one-size-fits-all answer to determine the best
provisions. This document refers to the adoption of combination of options. As with all the tools in this
8-12-16 provisions by a community that has already toolkit, remember to consult an attorney.

adopted the IBC or IPMC as an 8-12-16 “add-on.”

Municipalities may adopt On-Site-Citations
(if approved under the Home Rule program) and/
or Vacant or Uninhabitable Registry Program
Ordinances.
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Municipal Ordinances to

Regulate Unsafe Properties
with an “8-12-16” Ordinance

Municipalities can enact ordinances that regulate:

¢ the repair, alteration, or improvement,
e or the vacating and closing
e or removal or demolition,

e or any combination thereof,

Of a structure that is uninhabitable due to:

e dilapidation,
e constitutes a fire hazard, or

e does not have proper ventilation, light, or
sanitation facilities.

The statute, W. Va. Code §8-12-16, allowing
municipalities to regulate unsafe properties was
amended in July 2018.

Municipalities may adopt an 8-12-16 ordinance
as a stand-alone ordinance or in addition to the
State Building Code or the International Property
Maintenance Code.

Three major differences exist between an 8-12-16
ordinance as a stand-alone ordinance and an 8-12-16
ordinance in addition to the State Building Code or the
International Property Maintenance Code.

First, the makeup of the enforcement agency differs.!

Second, the service of process for certain violations
is handled differently.?

Finally, and most importantly, municipalities that
have an 8-12-16 ordinance in addition to the Building
Code or International Property Maintenance Code
have an absolute defense against civil actions for
damages resulting from corrective action under
Section 8-12-16 so long as the municipality follows
the procedures under the code.®* This defense is not
available to municipalities that fail to adopt the
State Building Code or the International Property
Maintenance Code.

Enforcement if 8-12-16 is an “add on”: If the
municipality has adopted the Building Code or
International Property Maintenance Code, then the
enforcement agency consists of the code enforcement
agency as provided by the State Building Code.*

Enforcement if 8-12-16 is a stand-alone ordinance:
If the municipality has not adopted the Building Code
or International Property Maintenance Code, then an
enforcement agency must be established and must include

e the Mayor,

¢ the municipal engineer or building inspector,

e one at-large member,

¢ the county health officer (ex officio member), and

¢ fire chief.
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PREREQUISITES

There are no prerequisites. All municipalities in
West Virginia have the authority to create ordinances
regulating unsafe and unsanitary structures.

ADVANTAGES

¢ Gives local governments the authority to address
structures that are in poor condition and not fit for
human habitation

¢ Not necessary for municipalities to hire additional
personnel

¢ |f adopted in addition to the State Building Code
or International Property Maintenance Code,
municipalities receive an absolute defense against civil
actions for damages resulting from corrective action
under Section 8-12-16 so long as the municipality
follows the procedures under the code

e The additional personnel required under the Statewide
Building Code or International Property Maintenance
Code have the technical expertise to apply the
provisions of 8-12-16

DISADVANTAGES

e |f adopted as a stand-alone ordinance, it requires the
establishment of an enforcement agency that may
not have the technical expertise to decide whether a
building is structurally sound or fit for human habitation.
Without technical expertise and certifications, decisions
are more susceptible to litigation

¢ |f adopted as a stand-alone ordinance, only
structures such as those mentioned in the list to the
right may be addressed

¢ |f adopted as an addition to the State Building Code
or International Property Maintenance Code, the State
Building Code or International Property Maintenance
Code requires that a certified building official be hired,
which may entail additional costs for the municipality

IP?] 57 Additional Tools

8-12-26 Stand-Alone
Ordinance

An 8-12-16 stand-alone ordinance only covers
structures that are “[u]nsafe, unsanitary, dangerous
or detrimental to the public safety or welfare.”
Please refer to the statute for a complete definition.
Structures considered unsafe would include:

1. Apartment buildings that lack a fire escape;

2. Houses with exterior stairway so
warped as to be unsafe to exit;

3. Any structure so damaged by fire,
earthquake, wind, flood, deterioration,
neglect, abandonment, or vandalism
that collapse is likely;

4. A garage with an exterior column unable
to support the weight of the structure;

5. A neglected and dilapidated structure
likely to partially or completely collapse;

6. Dwelling, building, or structure, or
any portion, clearly unsafe for use;

7. Unsecured or abandoned structures that
are an attractive nuisance to children
or a harbor for criminal activity;

8. Structure with substantial risk
of fire, building collapse, or any
other threat to life and safety;

9. Structure with inadequate ventilation
likely to cause sickness or disease;

10. Structure lacking fire resistance-rated
construction and determined by the code
official to be a threat to life or health; or

11. Any portion of a building that remains on
a site after the demolition or destruction
of the building or structure, or whenever
any building or structure is abandoned.



FUNDING

Municipalities may file a lien against the property for
the costs incurred to repair or demolish the structure.
A municipality may also institute a civil action for all
expenses incurred, as well as attorney fees and court costs.?

When adopting an 8-12-16
ordinance in addition to the State
Building Code or International
Property Maintenance Code the
municipality is provided with an
absolute defense if a landowner or
tenant files a lawsuit against the
municipality for damages resulting
from corrective action taken by
the municipality. To receive the
absolute defense, the municipality
must additionally show that

(1) acted in good faith; (2) the
structure falls within certain
categories within the code; and
(3) the municipality followed all
procedures set out in the code.

NOTIFICATION REQUIREMENTS &
SPECIAL PROCEDURES

Under Chapter 8, municipalities that have enacted
an 8-12-16 stand-alone ordinance must create an
enforcement agency.

All members of the enforcement agency should
familiarize themselves with the rules of procedure in
the ordinance. The amended 8-12-16 has heightened
protections for property owners with detailed
procedures for providing notice.

If a code enforcement agency official needs to enter a
structure, the investigation must

(1) Be performed to minimize the inconvenience to the
owner or persons in possession, and

(2) Only be conducted with reasonable advance notice
and with the owner’s and tenant’s permission.

If the owner cannot be located after reasonable inquiry
or if the owner refuses entry, the code enforcement
agency may obtain an administrative search warrant.
Municipalities should consult local counsel for
procedures on how to obtain an administrative warrant.

A typical 8-12-16 ordinance includes the following
sections: Definitions, Inspection, Closing and Removal
of Unsafe Structures, Correction, Relief from Corrective
Action (Appealing a Decision), Owner Responsibility
for Cost, Civil Action for Corrective Action and
Recovery of Cost, and Notice.

T W.Va. Code § 8-12-16(c).
2/d.
.

“1d.
5 ld.
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Injunctive Relief Through

a Nuisance Code

In addition to issuing orders through a code official, a city may elect to have
a hearing before the city council or county commission, declare a condition
a public nuisance, and proceed to circuit court for injunctive relief.

While the building code provides clear standards and
remedies to address violations, some communities have
found this method of addressing problem properties to
be costly and time-consuming. For example, after a code
violation is issued under the International Property
Maintenance Code (IPMC), a landowner may appeal
to the IPMC Board of Appeals. The landowner may
also file a second or third appeal by petition in circuit
court, which can take up to a year, and then to the West
Virginia Supreme Court of Appeals, costing the local
government tens of thousands of dollars and several
years of time. For this reason, many communities also
enact nuisance ordinances so they may seek injunctive
relief from a court of law.

A typical nuisance ordinance reads:

“No person shall erect, contrive, cause, continue,
maintain or permit to exist any public nuisance
within the City, or within the police jurisdiction of
the City.” - Section 1101.01, City of Charles Town.
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Ordinances also define what constitutes a public
nuisance, often by referencing to health and safety
codes as well as the building code. Municipalities may
regulate nuisances under the following West Virginia
Code provisions:

Section 8-12-5(23) allows municipalities “[to
provide for the elimination of hazards to
public health and safety and to abate or cause
to be abated anything which in the opinion of
a majority of the governing body is a public
nuisance.”

Section 8-12-5(13) allows municipalities “[t]
o prevent injury or annoyance to the public
or individuals from anything dangerous,
offensive or unwholesome.”

An injunction is a court order that requires a person to
do something or to stop doing something. For example,
the court may order a building owner to demolish a
building or may order the owner to repair and restore
the building. Under Section 53-5-4 of the West
Virginia Code, every judge has general jurisdiction

in awarding injunctions, meaning judges can award
injunctions in any kind of case.



PREREQUISITES

Nuisance ordinance. Municipalities must adopt a local
nuisance code.

ADVANTAGES

¢ Allows the local government to proceed directly to
circuit court for injunctive relief, after providing notice to
appropriate parties

¢ May expedite the process of addressing a problem
property, saving time and resources

e The court may order the property owner to pay the local
government’s legal costs, including attorney’s fees

DISADVANTAGES

e Subject to appeal

* Requires savvy legal counsel with an understanding of
litigation and nuisance law

Use of the IPMC with
a Nuisance Ordinance
Proceeding

“Whether violations enumerated
under the IPMC are pursued directly
under the procedures contained
therein, or alternatively referred to as
proof of unlawful conditions under a
nuisance ordinance proceeding, the
IPMC provides a tried and true, well-
established code that is accepted
statewide under the State Fire Code.”

BRAUN HAMSTEAD

COMMUNITY HIGHLIGHT -
MORGANTOWN

Article 1149 of the Morgantown City Code authorizes
Morgantown City Council to abate anything that in the
opinion of a majority of Council constitutes a public
nuisance, after due notice to all parties.

On May 18, 2012, after receiving numerous complaints
from neighboring property owners about a smell
coming from the house, City building code officials
condemned the house on the basis that it was unfit for
human occupancy. An on-site inspection revealed the
remains of multiple dead animals and large amounts
of animal waste. The owners had been cited multiple
times and had consistently failed to correct sanitation
issues. Eventually, the owners requested a hearing with
the Morgantown ICC Building Code Board of Appeals.
The Appeals Board ordered the owners to comply with
the code enforcement office’s orders, but the owners
again failed to do so. As a result, city building code
officials arranged for an environmental indoor air
quality specialist to inspect the house and outline any
steps needed to eliminate health hazards.

A report detailing the health hazards was submitted to
the City in March 2014. This report led the Morgantown
City Manager to request that the City Council hold a
hearing to determine whether the house constituted
a public nuisance. City Council proceeded to hold the
hearing after giving notice to the owners and placing a
Class IT Legal Advertisement in the local newspaper to
give notice to all persons with an ownership interest in
the property.

In May 2014, City Council ordered all persons with
an ownership interest in the property to submit an
agreement to remediate the structure and to hire
qualified individuals to perform the necessary work.
When the homeowners failed to comply with the order
to abate the nuisance, the City Manager sought judicial
relief from the Circuit Court of Monongalia County. The
court granted an injunction and authorized the City to
take whatever action it deemed necessary to remove
the health hazard, including demolition of the structure.
The court appointed a Special Commissioner with the
authority to sell the property and distribute proceeds if
the owners could not reimburse the City in full.
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County Ordinances to Regulate
Unsafe or Unsanitary Structures

Counties can enact ordinances that regulate unsafe or unsanitary
structures with procedures for issuing complaints and liens to recover costs

for repair and demolition.

The West Virginia Code gives counties the authority
to create unsafe property ordinances.! Unsafe
property ordinances exempt buildings or dwellings on
agricultural lands from regulation.?

By enacting unsafe property ordinances under Chapter 7
of the West Virginia Code, a community is not adopting
the West Virginia State Building Code. A county should
choose whether to adopt the West Virginia State
Building Code or an ordinance to regulate unsafe or
unsanitary structures, given their different enforcement
mechanisms.

PREREQUISITES

Create an enforcement agency: To create an unsafe
property ordinance, an enforcement agency must be
established. A county enforcement agency must include:

e County engineer,

e County health official (or designee),
¢ Fire chief,

e County litter control officer,

¢ Two at-large members selected by the county commission,
one of whom has a background in, or knowledge of,
agricultural operations as defined in §19-19-2, and

¢ The sheriff who shall serve as an ex officio member.
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Adopt an ordinance: All counties in West Virginia have
the authority to create ordinances regulating unsafe and
unsanitary structures.

ADVANTAGES

¢ Gives local governments the authority to address
structures that are in poor condition and not fit for
human habitation

¢ Not necessary for the local government to hire
additional personnel

DISADVANTAGES

e Unsafe ordinances do not have specific guidelines,
industry standards, or set procedures for determining
whether a structure is habitable

¢ Enforcement agencies may not have the technical
expertise to decide whether a building is structurally
sound or fit for human habitation

e Unsafe property ordinances require no certification or
training to enforce provisions, whereas the WVSBC
requires that code enforcement officers are certified and
obtain continuing education credits

Neither of the unsafe property code sections provides
specific standards for how communities are to regulate
unsafe buildings. Instead, both sections state, “Any



ordinance adopted... must provide... standards deemed
necessary to guide the enforcement agency, or its
agents, in the investigation of dwelling or building
conditions, and in conducting hearings.”?

FUNDING

County commissions have the power and authority
“to receive and accept grants, subsidies, donations,
and services in-kind consistent with the objectives of
W. Va. Code §7-1-3ff.”® The county commission may
bring a civil action in the circuit court to place a lien on
the property for the costs to make repairs or demolish
the property, as well as attorney’s fees and court costs
incurred in the prosecution of the action.*

EXEMPTION FOR AGRICULTURAL LAND

Buildings or dwellings on agricultural lands or
operations as defined in §19-19-2 of the West Virginia
code are not subject to ordinances to regulate unsafe or
unsanitary structures.

§19-19-2. Definitions
For the purposes of this article:

(a) “Agriculture” shall mean the production of food,
fiber and woodland products, by means of cultivation,
tillage of the soil and by the conduct of animal, livestock,
dairy, apiary, equine or poultry husbandry, and the
practice of forestry, silviculture, horticulture, harvesting
of silviculture products, packing, shipping, milling, and
marketing of agricultural products conducted by the
proprietor of the agricultural operation, or any other
legal plant or animal production and all farm practices.

(b) “Agricultural land” shall mean any amount of land
and the improvements thereupon, used or usable in the
production of food, fiber or woodland products of an
annual value of $1,000 or more, by the conduct of the
business of agriculture, as defined in subsection (a) of
this section.

(c) “Agricultural operation” shall mean any facility
utilized for agriculture.

USAGE IN WEST VIRGINIA

Several communities in West Virginia have adopted unsafe
property ordinances under Chapter 7, including Kanawha
County, Monongalia County, and Nicholas County.

NOTIFICATION REQUIREMENTS &
SPECIAL PROCEDURES

Under Chapter 7, counties that have enacted an unsafe
property ordinance must create an enforcement agency.
Fair and equitable rules of procedure must guide the
enforcement agency in the investigation of the dwelling
and in conducting any hearings.

Complaints are initiated by citation from the county
litter control officer or petition of the county engineer,
at the direction of the county enforcement agency.
Complaints shall be brought before the county
commission. The county commission must give notice
of the complaint to the property owner. The complaint
shall state the findings of the enforcement agency and
indicate that the property owner can file a written
request for a hearing within ten days of receipt of notice.
The county commission shall hold a hearing within 20
days. The county commission must provide findings of
fact and conclusions of law as to whether the property
is in violation of the unsafe property ordinance(s). A
property owner can appeal the decision of the county
commission to the circuit court.

T W.Va. Code Ann §7-1-3ff(a)
2 [d.

3 7-1-3ff(i)

4 7-1-3ff(h)
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On-site Citations

On-site citations are tickets given to landowners for external sanitation

and nuisance violations.

When a local government utilizes on-site citations, city
official’s may issue citations to a property owner “on-
the-spot” for external sanitation and nuisance violations
without the need to go to court, functioning similar
to a traffic ticket. On-site citations are only issued for
external property violations, such as accumulation of
garbage, high weeds or grass, open storage, graffiti, and
drainage issues. Local officials have cited compliance,
rather than punishment or revenue, as the primary
goal of on-cite citation programs. For this reason, many
communities give verbal or written warnings before
issuing a citation.

As Huntington Police Department Sgt. Darin
Dempsey explains, “The goal of the program is to
bring property owners into compliance, not issue
fines.” According to Dempsey, “Once a person sees
that their neighbor is getting a citation, they know
they have to take care of their own property or they’re
next. In time, I think there will be a noticeable
difference in what this community looks like.”"
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PREREQUISITES

Approved Home Rule Status. Currently, an on-site
citation program is only available to communities who
have requested the authority through a home rule
program.

Ordinance. The community must have ordinances
related to exterior sanitation and nuisance violations.

ADVANTAGES

¢ Improved rates of compliance
e Faster compliance
e Fair when proper notice is provided

¢ Reduced cost for the community, primarily due to
reduced time in court for public employees

DISADVANTAGES

e Must have an approved home rule program

e Concerns about abuse of discretion by enforcement
officials (although the use of pictures and citing specific
evidence in the notice of violation and citations reduces
the likelihood of error)

e Confusion about the imposition of a fine without the
right to trial first (although property owners have a right
to appeal)



Description of Violation Section(s) Violated Amount Due

[E Cpen Storage in Residential Districts
O surfacing

B (3-070-C-1), [3-070-C-2), (3-060-C-5) 5100.00
O (22-040-04)

CITATION

Fines shall be due within ten days of service of the
citation. Failure to pay when due or failure to file an
appeal with the Charleston Municipal Court within ten
days of service of the citation shall constitute a failure to
appear or otherwise respond and will result in notification
to the Department of Motor Vehicles, which shall result in
the suspension of your drivers license.

COMMUNITY HIGHLIGHT:
CITY OF CHARLESTON

In 2009, the City of Charleston began issuing
on-site citations for sanitation, drainage, sidewalks in
disrepair, high weed or grass, graffiti, exterior garbage
accumulation, open storage in residential districts, and
nonresident recreational vehicles.

Before issuing a citation, enforcement officials issue a
warning called a Notice of Violation. If a person repeats
the violation, a second warning is not required before
a citation is issued. The program allows a landowner
5 days to address a violation after a citation is issued,
although enforcement officials often allow additional
time. Otherwise, the landowner is fined $100 for the
first citation, $200 for the second citation, $300 for the
third citation, and $500 for each additional citation.
Fines are due within ten days of receipt of the citation.

Each Notice of Violation states, “If a citation is issued,
failure to pay when due or failure to file an appeal with
the Charleston Municipal Court within ten days of
service of the citation shall constitute a failure to appear
or otherwise respond and will result in notification to
the Department of Motor Vehicles, which
shall result in the suspension of your
driver’s license. Additionally, if the City
corrects the violation(s) as a result of your
failure to do so, it may file a lien on your
property for any costs incurred.”

In Charleston, on-site citations are used to enforce
provisions of the City’s building code and zoning
ordinance. For example, according to the City’s zoning
ordinance, “parking of recreational vehicles in the
front yard” by visitors is permitted for a maximum of 7
consecutive days.> Under the on-site citation program,
a warning may be given on the 8th day a nonresident
recreational vehicle remains parked in a front yard.

Many of Charleston’s on-site citations rely on the
International Property Maintenance Code (IMPC) as
well. For example, the City of Charleston has adopted
Section 302.4 to require all premises and exterior
property be maintained free from weeds or plant growth
in excess of 10 inches.

The City of Charleston implemented its on-site citation
program to address a lengthy enforcement process
that was proving cumbersome and ineffective and was
resulting in a high rate of repeat offenders. Traditionally,
the enforcement process for external sanitation issues
would take a minimum of 13 weeks. For non-compliant
owners, code enforcement officials were required to
go through a lengthy complaint-based process that
involved service of process, a court date, appointing a
public defender if requested (because Building Code
violations can carry a jail term), and a trial. During
this time, neighbors could be left dealing with an
uncorrected violation for 13 weeks or more. In addition,
the City may have had to expend resources because,
for example, the City’s public works department had
to cut the grass several times. Worse, some owners
would frustrate the process by temporarily remedying
problems. For example, in derelict car cases, some
offenders would move the problem vehicle until after

“I am thrilled with the success we are having under
home rule. The threat of a fine and revocation of a

driver’s license has proven to motivate people to

Since the City of Charleston began using
its citation program, the Planning and
Building Departments have issued over
2,563 Notices of Violations. Over 87% of
violations were corrected after a Notice of
Violation was issued, avoiding the need for
a citation.

correct violations more often, and faster than the
old process of going through municipal court.”

DAN VRIENDT
Commissioner, Charleston Planning Department
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the case was dismissed, then return it to the property
knowing that the court process clock would start over
again. In the case of trash accumulation, offenders
would clean up a space long enough for the violation to
be dismissed and then start accumulating trash again.

The on-site citation program provides an alternative
that allows enforcement officers to timely deal
with exterior sanitation and nuisance violations and
discourage recidivism.?

FUNDING

For communities that already have a code enforcement
and legal department, the additional cost to implement
an on-site citation program may be little, if any. These
programs can actually save communities money and
resources because they are expedited; avoid the court
system in most cases; raise funds from fines; and,
over the long run, increase tax revenue from improved
property values. At the same time, these programs
require a great deal of investment and expertise in
requesting home rule authority, amending ordinances,
and ensuring there is adequate notice and that
procedures are followed. For communities without
code enforcement departments, the cost of hiring a
code official can be mitigated by sharing one with a
neighboring community. For more information on
sharing code officials, see Section on the Building Code.

' Bryan Chambers, Nuisance Citations Piling up Quickly, THe HERALD DisPATCH
(Jul. 26, 2013, 12:00 AM), http://www.herald-dispatch.com/x1495871393/No-
Headline (last visited Aug. 12, 2015).

2 CHARLESTON, W. VA., ZoniNGg OrbINaNcE § 3-070(C) (2005), available at http://www.
cityofcharleston.org/sites/default/files/documents/Zoning%200rdinance %20
Amended%20t0%203-2-15.pdf.

3 The Charleston Case Study was adapted from materials developed by Paul Ellis
and Susan Economou for their presentation of “On the Spot Citations, A Game
Changer” at the West Virginia Continuing Legal Education event, WV Dilapidated
Buildings and Abandoned Properties: From Liability to Viability, held May 14,
2015, at the WVU Medical Center in Charleston, West Virginia. Mr. Ellis and Ms.
Economou are attorneys for the City of Charleston.
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Sec. 3-26 —
Enforcement of external
sanitation and common
nuisance violations.

This section shall apply to the following
exterior sanitation and common nuisance
violations contained in the Building Code and
Zoning Ordinance, incorporated by reference
into Chapters 14 and 91, respectively, of the
Municipal Code of the City of Charleston:

a. Sanitation (IPMC 302.1 or any corresponding
section to the extent amended);

b. Drainage (IPMC 302.2 or any corresponding
section to the extent amended);

c. Sidewalks in disrepair (IPMC 302.3 or
any corresponding section to the extent
amended);

d. High weeds/grass (IPMC 302.4 or any
corresponding section to the extent
amended) and (City Code section 50-124);

e. Graffiti IPMC 302.9 or any corresponding
section to the extent amended);

f. Exterior garbage accumulation (IPMC 307.1
or any corresponding section to the extent
amended) and (City Code section 50-124);

g. Open storage in residential districts (3-
060-C-5, 3-070-C-1 and 3-070-C-2, or
any corresponding section to the extent
amended);

h. Nonresident recreational vehicles (3-060-C-5
or any corresponding section to the extent
amended).



Vacant Property Registration

A vacant property registry is a program that municipalities in West
Virginia can establish to require all owners of vacant buildings and
properties to register their properties and pay an annual registration fee.

Vacant properties are defined in the West Virginia Code
as “property on which no building is erected and no
routine activity occurs.”! Vacant buildings are defined
as “unoccupied, or unsecured and occupied by one
or more unauthorized persons.”? A municipality can
assess a registration fee for both vacant properties and
vacant buildings.

A new building, while under construction, is not subject
to a vacant property registration fee.* In addition, a
municipality should include a good-faith provision that
exempts property owners who are actively trying to sell
or renovate their property from paying an annual vacant
property registration fee.

PREREQUISITES

Municipalities. These programs may
implemented by municipalities, not counties.*

only be

ADVANTAGES

¢ Incentivizes renovating properties/buildings to avoid
paying annual registration fees

* Fees collected through a local vacant property
registration program must be used to improve
public safety and to monitor and administer the
registration program®

e A registration program creates an up-to-date list of
vacant buildings “for police and fire personnel, who
most often contend with the dangerous situations
manifested in vacant buildings”®

DISADVANTAGES

¢ A municipality may need to go to court or file a lien to
collect unpaid vacant property registration fees

¢ Requires time and resources to enforce a vacant
property registration program

FUNDING

The West Virginia Code requires that fees received
under a vacant property registration program, in part,
be “used to monitor and administer” the program.”

The fee schedule for a registration program is set by
a municipality’s governing body. Many communities
have implemented a tiered fee schedule that determines
fees based on how many years a property has been on
the registry.

The City of Wheeling does not assess a registration
fee for a property during its first year on the
registry.” If the property is on the registry for a
second year, the fee is $500. The third year, the fee
increases to $1,000. The annual registration fee
increases each year until the fifth year, when the fee
is $4,000. After the fifth year, the fee is $4,000,
plus $300 for each additional year.®
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USAGE IN WEST VIRGINIA

Since 2010, when all municipalities in West Virginia
were permitted to create vacant property registration
programs, the results have been mostly positive. Many
communities are reporting that properties are either
being sold or renovated by property owners to avoid
paying annual registration fees.

LOW-INCOME EXCEPTION

The West Virginia State Code states that “the
governing body of a municipality, on a case-by-case
basis, upon request by the property owner, shall
exempt a vacant building from registration upon a
finding for good cause shown that the person will
be unable to occupy the building for a determinant
period of time.”!® This section of the West Virginia
Code does not outline a specific exception for low-
income property owners, however, a governing body
may take financial status into consideration when
deciding whether to exempt a property from the vacant
property registry.

NOTIFICATION REQUIREMENTS &
SPECIAL PROCEDURES

The West Virginia Code outlines procedures for the
administration and enforcement of a vacant property
registration program and the collection of registration
fees.!’ A municipality may require vacant property
owners who live out-of-state to provide the name and
address of a person who lives in-state to represent them
in regards to the vacant property.'?

A municipality must give notice to the property owner
or authorized agent before a lien is filed for any unpaid
or delinquent vacant property registration fees.!
Notice should be given by certified mail with return
receipt. The property owner has at least 30 days from
receipt of the notice before a lien may be filed to collect
registration fees.!* Note that municipalities may provide
for alternative means of service when service cannot be
obtained by certified mail."®

When creating a vacant property registration program,
municipalities must include in their ordinances the
right to appeal to the circuit court of the county in
which the property is located.!®

“In crafting the City of Wheeling’s vacant structure ordinance,
which requires registration and includes fees with lien and
collection procedures, the governing body took such action after
determining that uninspected and unmonitored vacant buildings
may present fire hazards; provide temporary occupancy to
transients, drug dealers, and traffickers; may detract from public
and/or private efforts to rehabilitate or maintain surrounding
buildings; and that the health, safety, and welfare of the public is
served by regulation of such vacant structures. The program in
Wheeling is a successful and useful tool for the City and citizens

of the municipality.”

ROSEMARY HUMWAY-WARMUTH,

City Salicitor, City of Wheeling
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COMMUNITY HIGHLIGHTS

Summersville

The City of Summersville created a vacant property
registration program in March 2014. The City initially
registered 32 vacant structures.!” Property owners of
25 structures achieved compliance during their first
year on the registry and did not pay any registration
fees.'® However, the property owners of the 7 remaining
structures were required to pay a vacant property
registration fee after their first year on the registry.'

Wheeling

In 2009, Wheeling became the first city in West Virginia
to create a vacant property registration program through
the state’s Municipal Home Rule Pilot Program.?® Since
its inception, Wheeling’s vacant property registration
program has been an effective means of addressing
neglected properties and a source of revenue. By 2012,
Wheeling had registered 155 properties, demolished
19 buildings, and generated $15,800 in registration
fees.?! Wheeling’s success prompted the West Virginia
Legislature to grant all municipalities in the state the
authority to create similar programs.*

TW. VA. cope ANN. § 8-12-16¢(b)(3) (West 2015).
2/d. § 8-12-16¢(b)(2).

3/d.

41d. § 8-12-16c(a).

5Id. § 8-12-16¢(h).

8 /d.

Id.

& See, e.g., Ciry oF WHEELING Econ. AND CmTy Dev. Dep’T, VACANT BUILDING
RecisTrATION FORM, available at https://www.wheelingwv.gov/media/
Economic%20Development/Building_Planning/vacant%20building%20
registration.pdf.

9 Id.

10 W. VA. CODE ANN. § 8-12-16¢(b)(2) (West).
"Id. § 8-12-16¢(c).

2]d. § 8-12-16¢(d).

8 Jd. § 8-12-16¢(e).
*d.
5 d.
/g, § 8-12-16¢(9).

7 Email from Ashley Carr, Code Enforcement Officer, City of Summersville, West
Virginia, to Jared Anderson, Supporting Land Use Attorney, Land Use and
Sustainable Development Law Clinic (June 17, 2015 10:23 AM) (on file with
LUSD Law Clinic).

®d.
°/d.

20\W., V. LEGISTATIVE AUDITOR, PERFORMANCE EVALUATION AND RESEARCH Div., SPECIAL
ReporT: MuniciPAL Hove RuLE PiLot Procgram 14 (2012), available at http://www.
legis.state.wv.us/joint/perd/perdrep/HomeRule_11_2012.pdf.

21 d.
22 Id. at 15; W. Va. Cope AnN. § 8-12-16¢ (West 2015).
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Uninhabitable Property

Registration

An uninhabitable property registry is a program that municipalities
in West Virginia can establish to require all owners of uninhabitable
properties to register their properties and pay an annual registration fee.

A municipality’s code enforcement officer determines
whether a property is uninhabitable, in violation of
the West Virginia State Building Code (WVSBC),
and subject to an uninhabitable property registration
program fee.

Although similar to a vacant property registry, an
uninhabitable property registration program has
different requirements and should be treated as distinct.

PREREQUISITES

Municipalities. These programs may
implemented by municipalities, not counties.!

only be

Adopt the WVSBC. A municipality must adopt the
WYVSBC prior to creating an uninhabitable property
registration program. A code enforcement officer,
certified under the WVSBC, must determine whether a
property violates the building code and is subject to the
registration program.?

Establish an enforcement agency. A municipality
must also have an enforcement agency in place,
under West Virginia Code Section 8-12-16, in order
to maintain an uninhabitable property registration
program. The enforcement agency consists of the mayor,
the municipal engineer or building inspector, and one
member at large.®> The ranking health officer and fire
chief serve as ex officio members of the enforcement
agency.*
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ADVANTAGES

¢ If an uninhabitable property registration fee remains
unpaid for two years, a municipality may take action
to receive the property by means of forfeiture

e Creates an incentive for owners of uninhabitable
structures to fix their properties to avoid paying annual
registration fees and losing property
by forfeiture

DISADVANTAGES

e |f a structure is uninhabitable, it remains in violation of
the WVSBC even if registration fees are paid

e Takes time and resources to enforce the registry



FUNDING

The fee schedule for an uninhabitable property
registration program is set by the municipality’s
governing body.® Some communities have implemented
a tiered fee schedule with fee amounts determined by
how many years a property has been on the registry.

The fees obtained through an uninhabitable property
registration program can be used to help fund its
enforcement and monitoring efforts.®

The City of Buckhannon has established an
uninhabitable property registration program. Howevet,
the City uses a different approach for determining
registration fees. The City calculates a monthly fee of
$0.02 per square foot of the uninhabitable structure,
using records maintained by the Upshur County
Assessor’s Office to determine square footage.”

USAGE IN WEST VIRGINIA

The West Virginia Code was amended in 2014 to
clarify who is responsible for compliance with local
uninhabitable registration programs by defining
“owner” for registration fee purposes.

In 2014, the City of Ranson was selected to participate
in the Municipal Home Rule Pilot Program. Under the
home rule program, the City received the authority
to shorten the time period to claim properties by
forfeiture under West Virginia Code Section 8-12-16a.
The City will reduce the time period to take property by
forfeiture under the uninhabitable property registration
program from 24 months to 10 months.?

NOTIFICATION REQUIREMENTS &
SPECIAL PROCEDURES

After code enforcement officers determine that a
structure is uninhabitable and violates the WVSBC,
they must post notice of the violation on the property
and send a copy of the notice, by certified mail, to the
owner(s) of the property at the last known address.’

Notice must include:
* An explanation of the violation(s);
* A description of the registration;
e The date the fee will be assessed;

* An explanation of how to be removed from the
registration;

* An explanation of the appeals process; and

* A statement that if the fee is not paid, the
property is subject to forfeiture.

“The City has been aggressively
going after owners who have
property that is uninhabitable. It
is important to keep a file on each
property including all complaints,
violations, police reports, and

any other report related to the
structure. The more information
you have on a nuisance property,
the easier it is to prove there is a
problem if you need to. The City’s
goal is to get the property owner
to take responsibility for their
property, including maintenance
and upkeep.”

JOE RICHMOND,
Building Inspector, City of Moundsville
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The property owner has 45 days after receiving notice
to either make the necessary repairs or provide written
information to the code enforcement officer showing
that repairs are forthcoming in a reasonable period of
time.!® The property owner may appeal the officer’s
determination to the local enforcement agency within
90 days of receiving notification. The property owner
may also appeal the enforcement agency’s decision to
the circuit court within 30 days of the enforcement
agency’s decision.!!

If an uninhabitable property registration fee remains
unpaid for 24 months, the municipality may take
action to receive the uninhabitable property by means
of forfeiture. When a municipality takes a property by
forfeiture, it becomes the owner of record and takes the
property subject to all liens and applicable taxes.!?

COMMUNITY HIGHLIGHT

In 2013, the City of Moundsville created an
uninhabitable property registration program. The City
has a general registration program that includes both
vacant and uninhabitable properties. As of July 2015,
there were approximately 90 properties on the vacant
property registry, and of those, about 30 structures were
also on the uninhabitable property registry. The City
imposes a tiered fee schedule for the vacant property
registry, based on how many years a property has been
listed, and a $100 annual fee for the uninhabitable
property registry.'

Over the last four years, there have been 66 structures
demolished, most which were on the vacant and
uninhabitable property registration list."> Property
owners demolished all but five of them, using personal
funds, after being placed on one of the registries.

In addition to paying fees, owners of vacant or
uninhabitable properties in Moundsville must also
keep their property mowed; cover any unstable doors
and windows; and repair trim, gutters, and overhang
extensions.!®

TW. VA. CODE ANN. § 8-12-16¢(a) (West 2015).
2Seeid. § 8-12-16a.

3/d.

41d.

5ld. § 8-12-16a(n).

©/d. § 8-12-16a(a).

7 BUCKHANNON, W. VA., VACANT STRUCTURES ORDINANCE 367 art. 2, § 13 (2012),
available at http://bwv.pikewoodcreative.com/wordpress/wp-content/
uploads/2015/02/0rd-367-Vacant-Structures.pdf.

8 Cimy oF RansoN, Powers FOR ProGRress: WEST ViIrRGINIA Hove RuLE PiLoT PRoGRAM
Prase Il Appication 3 (2014), available at http://www.wvcommerce.org/App_
Media/assets/doc/peopleandplaces/WV_Home_Rule/Ranson.pdf.
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9 W. VA. Cope ANN. § 8-12-16a(c)(2) (West).

°/d. § 8-12-16a(d).

"Id. § 8-12-16a()).

2/d. § 8-12-16a(n).

8 MounpsviLLE, W. VA., ORDINANGE art. 1107 (2015).
™ [d. art. 1107.3(c)—(d).

'® Email from Joe Richmond, Building Inspector, City of Moundsville, West Virginia,
to Jared Anderson, Supporting Land Use Attorney, Land Use and Sustainable
Development Law Clinic (Jul. 2, 2015, [11:44am]) (on file with LUSD Law
Clinic).

6 MounpsviLLE, W. VA., OrpiNaNCE art. 1107.09.



HIGHLIGHT

Locating the Property Owner

Many of the tools discussed in this toolkit require communication with the owner of the property. Sometimes
finding the owner is as easy as a knock on the door. Often, however, neglected properties have been abandoned,
leaving no trace of ownership. Even when someone is living in a home or using a commercial space, the true
owner may be difficult to track down.

EXAMPLES OF HARD-TO-LOCATE STRATEGIES TO FIND THE
PROPERTY OWNERS: PROPERTY OWNER

Site Visit: The first step when trying to locate
an owner of a neglected property is a visit to
the property. For instance, renters may have
information on the whereabouts of their landlord, the
3. The owner passed away with no will, and heirs have not property owner.

been identified.

1. A foreclosed property is owned by an out-of-state or
out-of-country bank.

2. A property has been abandoned.

Certified Mail: Weston, West Virginia, uses certified
mail as a first step to locate property owners. For
example, with the United States Postal Service (USPS),
certain mail (including certified mail and priority mail)
5. Ownership may be unclear. Multiple organizations and may be accompanied by “Ancillary Services,” which
families may own the same piece of property. include an “Address Correction Service” and “Address
Service Requested.”! With “Address Service Requests,”

the sender may receive notice of the addressee’s new

address if it is actively on file with USPS. The sender

prints “Address Service Requested” on qualifying

pieces of mail, then USPS will forward undeliverable-

“Finding the Owner” is a signiﬁcant as-addressed mail to the new address and provide the
" d tice of th ddress.?

challenge when addressing neglected RN SO

properties according to all nine Asking Neighbors: Ashley Carr, the Building Inspector

x i n s . d for Summersville, West Virginia, often asks neighbors
gL 1esf QR L lerviewe whether they know the owner of a certain property.

fOT this toolkit. “Better to use sugar than salt,” he says.

4. The owner is in a nursing home, and the property has
been placed with a caretaker who pays taxes but is
otherwise uninvolved and unknown.

Internet Search: An address search via the online
Yellow Book or reverse White Pages may provide
additional clues.

(continued on following page)
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PUBLIC RECORDS SEARCH

Tax Records: In some counties, online tax records can
be searched by physical address to determine the name
of the person paying property taxes.

In other counties, a visit to the County Assessor’s
Office is needed to obtain the same tax information.
In the Map Room, the staff can help identify the map
and parcel number for the property. With the map and
parcel number, staff can provide a tax ticket. The tax
ticket will identify the owner of the property, or the tax
ticket may provide a deed book and page number that
can be used to find the deed to the property.

Records available in the County Record Room:
Once the property owner’s name or the deed book
and page number have been identified, the County’s
Record Room can provide more information. For
example, with only the deed book number and page,
the deed can be located to determine who last sold the
property to whom. With the owner’s name, a search
can be conducted using the Grantor Index to determine
whether the owner granted or sold the relevant
property and to whom. Searching the owner’s name in
a Deed of Trust Index might help determine if a bank
holds a mortgage on the property. Knowing the bank’s
name is helpful if it is suspected that the property is
a foreclosure and the bank needs to be contacted
about its responsibility for maintaining the property,
including mowing the property.

Note: An informal search of public records may be useful
in tracking down property owners to communicate
with them about the property. However, an informal
search is not a reliable way to confirm ownership of the
property. To fully understand the ownership interests
in the property, it may be necessary to hire an attorney
who can conduct a certified title opinion. In Part 2, the
“Title Opinion” tool provides more detail on searching
title in a record room and the type of detail analyzed
during a title opinion.

1 Quick Service Guide 507: Additional Services and Ancillary Service
Endorsements, U.S. PosTaL Serv., available at http://pe.usps.com/text/qsg300/
Q507.htm (last visited July 15, 2015).
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2507 Mailer Services, U.S. PosTaL Serv., available at http://pe.usps.com/text/
dmm300/507 .htm#xd_507_1_5 (last visited July 15, 2015).



Title Opinion

A title opinion is a lawyer’s opinion on the status of title for a specific

piece of real property.

An attorney’s written title opinion is the best way
to ensure that you know the identity of all owners of
real property and that you understand any third-party
rights that may exist and need to be considered as to
that real property.

When addressing neglected properties, it is common
to initially utilize other techniques to locate possible
owners of neglected properties. More specifically, code
enforcement staff and other government personnel
may use those techniques described in Locating the
Property Owner to attempt to identify the owner of a
property. However, sometimes a deeper understanding
of real property title may be required. For example,
prior to spending public dollars on a demolition
project, a community may retain an attorney to conduct
a title examination and provide a title opinion to avoid
getting dragged into court for failing to provide notice
to the correct property owners. Generally, anytime a
community anticipates litigation with a landowner,

Title - the legal evidence of a person’s ownership
rights in real property.

Good and Marketable Title - Good title is one that
is legally valid or effective. The title is marketable
if it can be transferred to a new owner without
the likelihood of litigation.

Encumbrance — a claim against the property that
could cloud the title or provide a third party rights
to use of the property. For example, a deed of trust
or a right of way over and across the property.

The “Bundle of Sticks”

Interests in real property are often
described as a “bundle of sticks” or a
“bundle of rights.”

Each stick represents an interest that a
person or organization may have for the
same piece of property, such as:

Occupy the land
Sell the land

Drill for oil or mine coal on the land
through a lease

Subdivide the land
Use the land for collateral on a loan
Collect mortgage payments

Force the sale of the land to collect
fees for a tax lien or other judgment
lien (such as a mechanic’s lien or child
custody judgment)
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a title opinion should be completed to ensure that all
owners and other interested parties are known and
provided notice of the litigation. This may prevent
attorney’s fees later in the process, specifically if the
community plans to institute a suit to quiet title, to
partition, or for eminent domain.

PREREQUISITES

Obtain the services of an attorney to complete a title
examination and render a title opinion. To help the
attorney get started, a client can provide tax map and
parcel information, in addition to the street address.

ADVANTAGES

¢ Provides a full understanding of ownership interests,
including any third-party interests that may need to be
considered such as whether there is a deed of trust
securing the property as collateral for a debt (such as a
bank holding a mortgage) or whether the property has
been leased for coal or oil and gas extraction

e Describes whether the current owner has good and
marketable title—even if someone’s name is on the
deed to the property, another person or organization
may have ownership interests that prohibit the complete
transfer of the property to a new owner

¢ While information can be obtained through tax tickets
and informal searches, only a full title examination
and title opinion, will provide complete information
as to title. An individual or entity identified on a tax
assessment may or may not hold an ownership interest
in the property.

e A title opinion can also show whether, and to what
extent, the ownership interests are fractured. For
example, in the City of Charles Town, a person
claiming an ownership interest had a 1/420th
interest in the property.

DISADVANTAGES

e May require a significant amount of time; complexity of
title can be unpredictable

e Can be costly

e Attorneys commonly limit their searches to the most
recent 40 to 60 years, creating a risk that unexamined
documents could adversely affect the title
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“The City of Wheeling conducts full
title opinions when we anticipate
litigation with property owners.”

ROSEMARY HUMWAY-WARMUTH
City Solicitor for the City of Wheeling, West Virginia

FUNDING

The cost of hiring an attorney to conduct a title
examination and draft a title opinion varies widely.
Additionally, estimating the cost of a title opinion can
be difficult because searching the records contained in
the county clerk’s office can be unpredictable. Often,
an attorney will encounter factors and variables during
a record search that they cannot foresee or control.
However, if a new owner is purchasing a property, the
cost of the title opinion may be shifted away from the
local government to the purchaser.

COMMUNITY HIGHLIGHT

The City of Spencer, West Virginia, does not typically
utilize title opinions when dealing with dilapidated
and abandoned buildings, according to Tom Whittier,
the City’s attorney. Mr. Whittier explained that one
reason the City does not request title opinions is that
they are costly. However, given that Spencer is a small
community, it is fairly easy for the City to determine
and locate the owners of a property through informal
searches, which may be difficult for larger communities.
Generally, in Spencer, one of the City employees will
look at the tax tickets to try to identify the owner before
anyone conducts a full title search.



Liens for Demolition and Repair
under the Building Code

Local governments can demolish or make necessary repairs to a neglected
property, impose a lien on the property, and sue to recover the cost of

the lien.

When municipalities and counties spend money to repair
or demolish a building that violates the building code,
a lien may be filed against the property for the costs
incurred.! A lien is a legal claim to property, put in place
to satisfy the owner’s debt. The lienholder (i.e., the local
government) may enforce the lien by requesting that the
circuit court order the sale of the property to satisfy the
lien.? In contrast to a large-scale, systemic approach, a
lien is a way of attempting to force a property owner
to pay for demolition, nuisance abatement, and repairs
that were completed by a local government.

PREREQUISITES

Adopt the West Virginia State Building Code
(WVSBC) or the International Property Maintenance
Code (IPMC). See Section on the Building Code.
See also Section on Ordinance to Regulate Unsafe
Properties for information on demolition and repair
liens for unsafe properties under West Virginia Code
Sections 8-12-16 or 7-1-3ff.

ADVANTAGES

e Relatively simple
¢ Allows local governments to recover costs

¢ Problem properties are addressed rather than
continuing to deteriorate

e Threat or imposition of lien may motivate property
owner to be more compliant and pay debts rather than
facing litigation

e The landowner cannot acquire financing on the property,
and usually cannot sell the property, without satisfying
the lien

DISADVANTAGES

* Recovering costs is not guaranteed

¢ Recovering costs for demolition is particularly unlikely if
the result is an empty lot with low value

e [f the property owner cannot be located, moving
through court is difficult

¢ Imposing and enforcing liens uses time and resources,
adding to those already expended making repairs or
demolishing a building
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FUNDING

The process of imposing and enforcing liens requires
time and resources. In particular, liens imposed under
building codes use the time of code enforcement
officials, and securing the services of a code enforcement
official can sometimes be a funding challenge by itself.
However, if local governments successfully enforce a
lien, these costs can potentially be offset.

COMMUNITY HIGHLIGHT

John Reed, a former compliance officer for the Wood
County Building Permit and Compliance Office, says,
“Usually we’re successful in getting the property owner
to do [demolitions and repairs] themselves before it
gets to the point of imposing a lien.” However, Wood
County needs to finance the cleanup of two or three
properties per year; for those properties, the County
imposes liens in order to recoup the cost of cleanup.?

USAGE IN WEST VIRGINIA

Many local governments in West Virginia attempt to
use liens to recover costs for demolitions or repairs
to neglected properties, though many communities
struggle with collecting on those liens. In Wheeling,
for example, abandoned buildings and difficulties
locating the property owner pose challenges to using
liens effectively.* Over the past few years, home rule
communities have been given more flexibility in
collecting on demolition and repair costs. For instance,
the City of Parkersburg may now collect the value
of demolition and repair liens at tax sale auction in
addition to delinquent property taxes. Similarly, the
City of Buckhannon may now assess remediation costs
as a property tax lien instead of a general lien.
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SPECIAL PROCEDURES
For liens imposed under the WVSBC/IPMC:

* Sections 106.3 and 110.3 of the IPMC provide
that code enforcement officials may take action
to abate violations, and any action they take
“shall be charged against the real estate upon
which the structure is located and shall be a lien
upon such real estate.””

e IPMC Section 107 provides for notice and
service of notice to the person responsible,
“includ[ing] a statement of the right to file a lien
in accordance with Section 106.3.”°

* To be enforceable, all local government liens on
real estate must be recorded in the clerk’s office
in the county where the real estate is located.”

* Other rules passed by the local code enforcement
agency may apply, but generally, liens are
enforced in court and given priority according to
the order in which they are filed.?

* Note: Liens often compete with each other
during enforcement proceedings. The general
rule on establishing the priority of liens is “[f]
irst in time, first in right.” The practical result is
that other liens might need to be satisfied before
the local government’s liens.’

* Note: Both municipalities and counties can
pursue civil actions for reimbursement of
costs without imposing a lien under an unsafe
properties ordinance.!°



FAQS

Q: What is the difference between these types of liens
and judgment liens?

A: A judgment lien is created when a creditor obtains
a court judgment stating that an individual owes the
creditor money. The creditor then obtains a writ of
execution from the court to have the sheriff enforce
the lien by seizing property. By contrast, a lien for
demolitions or repairs is a “property lien,” which must
be recorded and must be enforced through a court
judgment ordering sale of the property. The end result
of both processes is similar—the sheriff will ultimately
seize the property in question for a property lien—
however, there are different procedural requirements
for each process.

Q: Is it worth the risk of making repairs or going
forward with demolition if successfully enforcing the
lien is uncertain?

A: Balancing the risk of a net financial loss in the process
is a matter of strategy based on the needs and resources
of individual communities, the nature of the property in
question, and the circumstances of the property owner.
If it seems unlikely that costs will be successfully
reimbursed, it may not be worth going forward in
certain cases. For instance, the property’s value after
demolition may be worth less than the total amount of
costs incurred to pursue demolition. However, if going
forward with demolition and repairs is a priority in a
certain community, and if the property can later be put
back into productive use, it may be worth the risk.

W, Va. Cope Ann. §§ 7-1-3ff(h), 8-12-16(e)(1) (West 2015).
21d, § 8-12-16(€)(2).

3 Pamela Brust, House to be Demolished, News AND SENTINEL (Jan. 13, 2015),
available at http://www.newsandsentinel.com/page/content.detail/id/602725/
House-to-be-demolished.html?nav=5066.

4 lan Hicks, Wheeling to Use Gas Royalties for Demolitions, THE INTELLIGENCER/
WheeLNG News-ReaisTer (Jan. 14, 2015), available at http://wvpress.org/news/
wheeling-use-gas-royalties-demolitions/.

5 INT'L Prop. MainT. Cope § 106.3, 110.3 (2012).
8/d. § 107.2.
”W. VA. Cope ANN. § 38-10C-1 (West).

& City of Parkersburg v. Carpenter, 203 W. Va. 242, 245, 507 S.E.2d 120, 123
(1998).

¢ See id at 122; see also W. Va. Cope AnN. § 38-10C-1 (West).
10°W. Va. Cope AnN. §§ 8-12-16(g)(2), 7-1-3ff(h) (West).
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[iens for Debris

Removal after Fire

In West Virginia, when a property owner files an insurance claim for real
property loss due to fire, a statutory lien is created in favor of the local
government to ensure insurance proceeds are used for cleanup.

Local governments have often been tasked with
cleaning up burned and abandoned structures. To help
local governments recoup the cost of these cleanups,
when an insurance company receives a claim under a
fire insurance policy for a loss to real property (such
as land and buildings) due to fire, a lien on the
insurance proceeds is automatically created in favor
of the municipality or county where the property is
located.! The insurer must withhold payment of a
portion of proceeds until it receives certification that
the building has been repaired or cleaned up.? If the
owner satisfactorily cleans up or repairs the property
within a reasonable time, the lien is released.? If, on the
other hand, a municipality or county has incurred these
costs and the insurance company receives notice to that
effect within six months, the local government will be
reimbursed from the withheld proceeds.*

Liens for fire cleanup are the greater amount between
$5,000 or 10% of the policy limit for the real property
loss, including any coverage for debris removal,
although the lien amount may not exceed a policy’s
limit on coverage for real property and debris removal.
For policies issued by farmers’ mutual fire insurance
companies, liens are limited to 10% of policy limits for
loss to real property.® The liens do not apply to the loss
of items such as personal possessions or payments for
temporary housing and living expenses.”
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NO PREREQUISITES

ADVANTAGES

¢ Discourages deliberate arson or neglect

e Discourages abandonment after fire by property owners,
particularly for non-owner-occupied properties where
those incentives are higher

e Can expedite returning properties to productive use

¢ Helps local governments cover costs of
fire-related debris removal and demolition

¢ Helps mitigate fire-related hazards created by neglected
properties

DISADVANTAGES

e Limited applicability

e New provision of the West Virginia Code is largely
untested and possibly unknown to insurance
companies, county clerks, and others



SPECIAL PROCEDURES

The Insurer’s Letter. Within 10 days of the insurer’s
determination that a covered claim constitutes a total
loss,® the company must send certified letters to the
insured and either to the municipal treasurer or the
county sheriff, as applicable.

The letter should state:

(1) any amount claimed;

(2) the limits and conditions of coverage;
(3) the location of the property;

(4) the terms and limits of coverage designated by the
insurance policy for securing, cleanup, and removal, if
any;

(5) any time limitations imposed on the insured for
securing, cleanup, and removal; and

(6) the policyholder’s name and mailing address.’

Recording and Perfecting the Lien. Within 30 days of
receiving the insurer’s letter, a local government must
perfect (i.e., make official) its lien by filing notarized
notice with the clerk of the county commission of
the county where the property is located. The notice
should state and establish a lien for the estimated cost
of cleanup, debris removal, and securing the structure,
subject to the limitations discussed above. Section
38-10E-1(c)(3) of the West Virginia Code provides
the format for the notice. The county clerk must index
the lien in a book in his or her office called “Debris
Removal Liens” as a lien against the insurance proceeds,
and must send a copy of the notice to the insurer.!°

Releasing the Lien. When the property has been
adequately cleaned up, the lien is considered satisfied.
The municipal treasurer or the county sheriff must
then sign a release and record it with the clerk of the
county commission in the “Debris Removal Liens”
book, and immediately send a certified copy to the
insurance company.'!

FUNDING

No additional funding should be necessary to use
this tool.

Dave Bias, Fire Marshal for the
City of Huntington, noted in
Huntington’s first Home Rule
application, “It’s to the insurance
industry’s advantage to participate
in a program like this. To an extent,
it takes the arson-for-profit motive
out of the picture when the property
owner knows they will have to take
care of their property after they
burn it down.”!2
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COMMUNITY HIGHLIGHT

In October 2008, the City of Huntington passed an
ordinance requiring insurance companies to hold a
portion of proceeds from fire insurance claims, to be
allocated to the City’s Finance Director. If an owner
paid to rebuild or tear down a fire-damaged property
within a certain amount of time, the money held for
the City was returned to the owner. If an owner walked
away from a fire-damaged property, the allocated money
was used to pay for demolition.

As Huntington explains in its Home Rule Plan, revised
in 2013:

Members of the City of Huntington’s Home Rule
team had several meetings with representatives of the
Insurance Commissioner’s office and the West Virginia
Insurance Federation while working on the details of
the ordinance. The Insurance Federation took issue
with the City of Huntington enacting an ordinance that
set out different guidelines than those used in other
parts of the state. As a potential compromise, the City
agreed to work with State legislators on a solution that
would be consistent across the state and delayed the
effective date of the article until July 1, 2009.

On July 1, 2009, the Insurance Federation filed a lawsuit
against the city of Huntington in Cabell Circuit Court.
The lawsuit was prompted by the enactment of the
ordinance. The West Virginia Insurance Federation
contended in the lawsuit that the Home Rule Pilot
Program giving Huntington and three other cities home
rule powers is unconstitutional and should be terminated.

The City of Huntington worked closely with [former]
Governor Joe Manchin and [West Virginia] legislators
on a bill that would allow counties and municipalities
to place a statutory lien on a portion of fire insurance
proceeds when there is a total loss. Governor Manchin
proposed the bill during the West Virginia Legislature’s
regular session in January [2010] and touted its
potential while touring several dilapidated structures in
Huntington in March.

On June 16, 2010, Governor Manchin signed the Fire
Insurance Proceeds Bill into law. The bill was a compromise
between Huntington and the Insurance Federation.'?

“We haven’t made money on this tool, but that’s actually a good thing.
It means that people are taking care of their properties themselves.
The buildings are getting demolished, and we do receive some
revenue from people having to come in and get a permit to do the
demolition. One of our inspectors goes out and checks to make
sure the work is done, and we haven’t had any problems with non-
performance. There was a problem in this context before and this
tool seems to have taken care of it, with minimal effort on our part.
When you can get the bank and the insurance companies involved,
property owners react, including owners who live out of state. This
tool seems to be working across the board, and doesn’t seem to be a

respecter of persons.”

ERICKA HERNANDEZ HOSTETTER,

Assistant City Attorney, Huntington
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The Insurance Journal reported in 2010 that “Gow.
Joseph Manchin, insurers and the West Virginia
Municipal League, as well as the city of Huntington,
are now embracing legislation that will allow any city
or county to obtain a lien on insurance proceeds for a
total fire loss if the municipality has reason to believe
the owner will abandon the property and not take care
of cleaning up after the fire.

‘Unfortunately, after a damaging fire, some property
owners take their fire insurance money and run, leaving
the city with a dangerous, abandoned building they
cannot afford to demolish. We are joining our cities
and the Insurance Federation on a bill that gives more
flexibility to clean up buildings damaged beyond repair
by fire, by allowing the cities to place a lien on fire
insurance policies,” said Manchin.”!*

Huntington’s original Home Rule Plan cited the statistic
that injuries to firefighters are around five times higher
in vacant structures than in occupied ones.!

From 2003 to 2008, Huntington averaged over 300
structure fires within the city limits annually:

* 77% occurred in non-owner-occupied buildings.

* 30% of those occurring in non-owner-occupied
buildings resulted in total loss and abandonment.

* Properties abandoned after structure fires
were estimated to have a high correlation with
delinquency on property taxes, refuse fees, and
municipal fees.

* Values for properties next to burned structures
were estimated to drop by at least 10%.'°

T W. Va. Cope AnN. § 38-10E-1 (West 2015).
2/d. §§ 38-10E-1(a), 38-10E-2(a).

3/d.

“Id. § 33-17-9b.

°Id. §§ 38-10E-1(a), 38-10E-2(a).

5 1d.

7d.

& “All insurers providing fire insurance on real property . . . shall be liable, in case
of total loss by fire or otherwise, as stated in the policy, for the whole amount
of insurance stated in the policy, upon such real property,” unless insurance
has been procured from two or more insurers covering the same interest in the
real property. Id. § 33-17-9. The test for whether a loss counts as a “total loss”
is “whether a reasonably prudent owner, uninsured, desiring such a structure
as the one in question was before the injury, would, in proceeding to restore
the building to its original condition, utilize as the basis for such restoration the
remnant of the structure standing. If such remnant is reasonably adapted for
use as such basis, there is no total loss.” Nicholas v. Granite State Fire Ins. Co.,
125 W. Va. 349, 352-53, 24 S.E.2d 280, 283 (1943). This essentially means that
if a burned structure can no longer be restored to its original form, the insured
owner is entitled to payment for the whole insurance coverage available. For a

partial loss, the insured receives coverage “for the total amount of the partial
loss, not to exceed the whole amount of insurance upon the real property as
stated in the policy.” W. Va. Cobe AnN. § 33-17-9 (West).

9 W. Va. Cope AnN. § 38-10E-1(b) (West).
°/d. § 38-10E-1(c)(1)-(3), (d).
" Id. § 38-10E-2(b).

2 Crry oF HunTINGTON, WEST ViRGiNiA MuNiciPaL Home RuLE PiLot PrRogram
AppLicaTION 10 (2007), available at http://www.wvcommerce.org/App_Media/
assets/doc/peopleandplaces/WV_Home_Rule/2007_ORIGINAL _
HomeRuleapplicationHUNTINGTON. pdf.

'8 Ciry oF HunTingTON, Home RuLe PiLoT Procram: Revisep ApriL 2013 6 (2013),
available at http://www.cityofhuntington.com/assets/pdf/document-center/
Home_Rule_Plan.pdf.

™ Andrew G. Simpson, West Virginia Eyes Lien on Fire Insurance to Fight
Abandoned Buildings, INs. JournaL (Jan. 10, 2010), http://www.insurancejournal.
com/news/southeast/2010/01/21/106747.htm (last visited Aug. 12, 2015).

15 Cimy oF HUNTINGTON APPLICATION, Supra note 12.

°/d. at 11.
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Public Pressure to
Address Neglected Properties

Public pressure can be applied to draw attention to a specific neglected
property as a way to encourage cleanup of the property.

After publicizing a property owner’s name, address,
or a property’s address, some owners quickly fix
the dilapidated nature of the property to avoid
embarrassment. Publicizing a property owner’s name
or a property’s address can be accomplished through
online postings to social media (Facebook, Instagram,
and Snapchat); city or county web pages; ads in local
newspapers; ads on community television and radio
stations; large, brightly colored signs physically placed
on the property; or a “Wall of Shame” bulletin board in a
public place such as City Hall or the County Courthouse.
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NO PREREQUISITES

ADVANTAGES

* No or little cost
e |nstallation is quick for physical signs
e Online postings are immediate

¢ Puts other property owners on notice that the local
government will take action

DISADVANTAGES

¢ Internet posts may require outside technical assistance
for website creation, updating, and maintenance

¢ Placement of physical signs could lead to direct
confrontations with property owners

¢ Signs can be vandalized or removed and are ineffective
for buildings in low-traffic areas



“WALL OF SHAME”

The Wall of Shame is another tool used to publicize
problem properties. These displays often include
pictures of the properties the community has chosen
to highlight along with the owner’s name, address,
and phone number. Example titles include “Wall of
Shame,” “Hall of Shame,” and “Problem Properties.”
The “Wall” can look very similar whether it is a bulletin
board, newsletter, newspaper ad, or online posting.
Many communities also include information about the
number of fines or types of violations.

Language from the City of Auburn, Washington’s
Wall of Shame website:

“The City of Auburn takes the issue of abandoned
properties very seriously. Below is a list of mortgage
holder-owned abandoned properties. City code
compliance staff work every day to address the
impacts of these properties on other properties and
neighborhoods, however, in many instances, the
mortgage holders are out of state financial institutions
who are slow to respond or have hired property
preservation companies who are not consistent in their
maintenance activities.

Citizens who have concerns about abandoned
properties and want to help the City get action on
them can access information below about the mortgage
holders. Citizens are encouraged to write, phone or
email the mortgage holders or property preservation
contacts and request action be taken on one or more
abandoned properties. These efforts may help convince
the mortgage holders and property preservation
companies to act more quickly and consistently.

Please note that the information provided is the most
current and available to the City. From time to time,
the City may update information and may add or
delete properties. For more information on a specific
property, to report an abandoned property in your
neighborhood, or to learn more about the City’s code
compliance efforts, please contact the City of Auburn
Permit Center at 253-931-3020 or by email.”!

USAGE IN WEST VIRGINIA

Regardless of size, any community can implement a
public shaming program. No legal barriers exist to the
implementation of a public shaming program.

SPECIAL PROCEDURES

A community should establish rules or guidelines to
determine which properties will be highlighted and
how public shaming will be used. Guidelines should
include factors for community leaders to consider
such as:

* Does the property violate the building code?

* Is the owner delinquent in paying
sewer or water bills?

* Has the property been declared a nuisance?

e Has the owner been warned of violations in
the past?

* Is there a history of complaints from neighbors?

* Does the property present health or safety issues?
* Has the property been the site of criminal activity?
* Is the property a fire hazard?

* Is the property owner living on the property?

 Is the property a commercial property that an
absentee landowner has chosen to allow to
deteriorate for financial reasons?

* Is the owner having financial problems that
prevent compliance with community standards?

A community could choose some or all of these factors,
or even develop its own.
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FUNDING

Costs will vary with the method that communities
choose to use. Newspaper ads vary in cost depending on
the size of the ad. Expect to pay extra for color. Although
social media is free, websites require regular updating
by someone who is familiar with social media. The cost
of Notice of Violations signs is minimal. As mentioned
below, Fayette County spends only $8.50 per sign.

COMMUNITY HIGHLIGHT
Fayette County

In Fayette County, the Building Department will place
a Notice of Violation sign on problem properties.
The Notice of Violation sign includes the property
owner’s name and the property’s address, and states
that the building is in violation of the Fayette County

Dilapidated Building and Beautification Ordinance.
The Building Department also sends a letter to the
landowner. These measures are taken only after the
building has been designated dilapidated by the
County’s Beautification Committee. Fayette County
uses a local company to print its signs at a cost of $8.50
per sign, which includes the cost of stakes.

The signs should be placed on a highly visible portion
of the property where they are likely to be seen by the
greatest number of people.

“Most people don’t want others to know they
own a run down, old building. Many property
owners respond and make necessary changes
once we place the sign on their property.”

ANGELA GERALD,
Abandoned Buildings Coordinator, Fayette County, West Virginia

Fayette County, West Virginia, has used a Public
Pressure approach successfully for several years.

" Wall of Shame — Mortgage Holders of Abandoned Properties, City oF AusurN, WasH., http://www.auburnwa.gov/asp/abandons/.
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Partnerships with
Financial Institutions

Partnerships with financial institutions, such as banks and credit unions,
can facilitate initiatives designed to return properties to productive use.

Lenders and local governments tend to have common
interests because owners of neglected properties
often default on their mortgages, causing lenders to
lose interest revenue and local governments to lose
tax revenue. Large national banks, regional banks,
local community banks, and finance companies that
operate nationwide can all be lienholders on neglected
properties. Moreover, some of these institutions may
have programs devoted to community revitalization
that could form the basis for a partnership with
local government or a nonprofit organization to
promote adaptive reuse. In addition to financial
institutions, local governments might establish
productive partnerships with owners of property
adjoining neglected properties, redevelopers, and
redevelopment agencies.

Partnership goals could include:

(1) forgivable or low-interest loans to individuals
or developers with the capacity to rehabilitate
neglected properties;

(2) agreements to transfer neglected properties to
new owners for free or at a low cost with the
requirement that the new owners rehabilitate or
redevelop neglected properties;

(3) agreements by banks with mortgages on foreclosed
properties to maintain or rehabilitate neglected
properties; and

(4) other joint efforts to facilitate funding options,
incentivize property owners to make improvements,
and return neglected properties to productive use.

“Thanks to our partners, and Wells Fargo, a fresh start

has been given to a single mother and her daughter, fresh
air has been blown into the bones of a home destined for
abandonment and demolition, and energy has filled a cul-de-

sac that has been forgotten.”

June 15, 2015, post to the Facebook page of the Business Development

Corporation of the Northern Panhandle
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NO PREREQUISITES

ADVANTAGES

¢ Relatively simple and inexpensive

¢ Realizing common goals between financial institutions
and local governments can streamline processes,
saving time and resources

e Can keep local government from holding the title to
problem properties for long periods of time

¢ Lenders who agree to transfer properties to local
governments may also be willing to include a stipend
for maintenance costs

¢ Potential for collaboration, particularly with local
institutions, may be easier in small communities where
residents are familiar with one another

¢ Positive publicity for the institution may motivate
participation

¢ A partnership between a local government and a
financial institution addressing neglected properties
may lead to other partnerships, such as financial
literacy programs that may help alleviate poverty and
contribute to higher rates of homeownership

¢ Financial institutions often have relationships with
developers that can help identify potential collaborators
for redeveloping particular properties
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DISADVANTAGES

e Communicating with large institutions and non-local
lenders may be difficult

¢ | ending institutions themselves may be the neglectful
owner or uninterested in cooperating

e Some problem properties are treated like “hot potatoes”
because all potential owners are concerned about
maintenance costs or issues like asbestos

¢ It may be more difficult to secure loans for properties in
blighted areas

FUNDING

Forming formal partnerships with banks may have
incidental costs, such as paying attorneys to negotiate
and draft agreements. Over the long-term, returning
neglected properties to productive use increases tax
revenue for local governments.

PROCEDURE

No standard procedures apply to forming partnerships
with financial institutions, particularly because these
institutions have varied structures, roles, and goals.
However, as a first step, communities should consider
calling the organization and asking to speak with
a community development specialist. Any formal
agreements should be put in writing.

USAGE IN WEST VIRGINIA

Many communities and developers around West Virginia
have partnered with or received funding from financial
institutions to pursue redevelopment and revitalization
projects. For instance, in 2011, FHLBank Pittsburgh,
a congressionally created, privately owned wholesale
bank—through its Affordable Housing Program—
partnered with member banks throughout West Virginia
(including PNC Bank, WesBanco Bank, United Bank,
and Pendleton Community Bank) to fund rehabilitation
projects in Charleston, Fairmont, Martinsburg, Wayne,
Wheeling, and White Sulphur Springs.!



COMMUNITY HIGHLIGHT

Wells Fargo, an “international banking and financial
services company,” has played an active role in working
with the Business Development Corporation of the
Northern Panhandle (BDC) based in Weirton, West
Virginia, to address problems with dilapidated housing
stock. Wells Fargo “acquires some houses after they
have been foreclosed and, through its Community
Urban Stabilization Program, partners with faith-
based and other nonprofit groups to eliminate blight
and make housing available to people with low- to
moderate-incomes.”> Wells Fargo has additionally
deeded numerous foreclosed homes to the BDC’s
housing initiative for repurposing.?

The BDC uses market studies to strategically determine
which properties to rehabilitate and which to raze. For
several properties, Wells Fargo has provided a stipend
for maintenance. However, even stipends may not cover
all of the costs for problem properties. With funds set
aside from its diverse programs, the BDC is able to
absorb the costs of problem properties that require
expensive maintenance or sell them for less than the
cost of renovation.

The BDC has also partnered with CHANGE, Inc.,
a “community action and health agency that serves
northern West Virginia.”* The BDC tends to renovate
homes in transitional neighborhoods where potential
homeowners often have low to moderate incomes. For
one house the BDC renovated, CHANGE, Inc., screened
applicants, provided credit counseling to prepare
applicants for homeownership and credit approval, and
provided down payment assistance. The partnership
allowed the BDC to sell the home to a single mother
working multiple jobs.

“The groups that are best equipped to handle these types

of properties are the ones with layered partnerships,”
says Pat Ford, the BDC’s Executive Director. “They’re
not on the hook by themselves. They say it takes a
community to raise a child—it takes a community to
deal with a property lot. As long as you’ve got a wide
variety of resources to tap into, you can do it.”

1 Affordable Housing Program: 2011 Funding Round Recipients, West Virginia,
FHLBANK, http://www.fhib-pgh.com/housing-and-community/programs/
ahp_recipients_11.html#wv (last visited Jul. 21, 2015).

2 The State Journal, BDC Helping Communities in Brooke and Hancock Counties
Eradicate Blight, CLaube WORTHINGTON BENEDUM Founp. (May 7, 2015), http://www.
benedum.org/about/news.shtml.

3 See, e.g., Linda Harris, Leadership Weirton Class to Tour Abandoned WV
Properties, See Benefits of Revitalization, THE STATE JOURNAL (Jul. 9, 2015, 11:14
AM), http://www.statejournal.com/story/29275486/leadership-weirton-class-to-
tour-abandoned-properties-see-benefits-of-revitalization.

4 CHANGE, INc., http://www.changeinc.org (last visited Jul. 21, 2015).
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Negotiating with Stakeholders

Negotiation is the process of communicating back and forth to reach

an agreement.

Municipal officials and others can negotiate, whether
formally or informally, to come to agreements that
address neglected properties, particularly before
resorting to litigation. Negotiation is an “all-purpose
strategy,” useful for simple and far-reaching agreements.
Various people and entities can have different or shared
interests, or “stakes,” in particular issues. In either
case, effective negotiation strategies and creative plans
can help parties look for mutual gains, or “win-win”
agreements, wherever possible.!

Before using the legal system, local governments can
consider whether the right conversation, motivation,
or use of a resource may take care of an issue. For
instance, a property owner may want to get rid of his or
her neglected property but not have time to look into it,
while a developer may be interested in redeveloping the
property; facilitating a simple conversation can get the
ball rolling.

This approach could be as simple as directing a public
works employee to mow a property’s grass and bill the
landowner, to something as ambitious as negotiating a
deal with a landlord to acquire a problem property and
develop it into affordable housing. Unlike negotiations
among business associates, local governments can
leverage and use the law if necessary, and ultimately
have the police power on their side.

NO PREREQUISITES

ADVANTAGES

¢ Limits unnecessary use of resources

¢ Flexible, non-regulatory solution

e Can encourage or lead to repairs or demolitions

e Can help local governments recover costs

e Can put neglected properties back into productive use
e Can involve neighbors in a productive and positive way

e Can be speedier than using legal tools

DISADVANTAGES

¢ Requires action on a case-by-case basis

e Can take time and energy with few guarantees and
limited guidance

e Although negotiation can involve exerting some
pressure and leveraging interests, poorly conducted
negotiations could turn into harassment, discrimination,
and illegal conduct, none of which are encouraged by
this tool

“Bargaining is about focusing on who is right. It is
competitive and win-lose. Negotiation is about focusing
on what is right. It is cooperative and win-win.”?
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SPECIAL PROCEDURES

In more formal contexts, such as negotiating a
settlement to pending or possible litigation, or working
out a contract over a development deal, rules governing
negotiations, settlements, and contracts will apply.?
In informal contexts, negotiation generally involves:
(1) bringing parties with an interest together, (2)
communicating to identify shared and conflicting
interests, and (3) inventing options for mutual gain.*

“Any method of negotiation may be fairly judged by
three criteria: It should produce a wise agreement if
agreement is possible. It should be efficient. And it
should improve or at least not damage the relationship
between the parties.””

The City of Point Pleasant directs public works

employees to mow properties with overgrown lawns
when they are already in a particular area to do

other work. The City then sends a bill to the property
owners for the costs. Many property owners, especially
those living out-of-town, are fine with this informal
arrangement. All parties are glad the grass is maintained,
and the City recovers the cost of abating the nuisance
without having to use more formal procedures.

“[A]ll too often, negotiators end up like
the proverbial sisters who quarreled
over an orange. After they finally agreed
to divide the orange in half, the first
sister took her half, ate the fruit, and
threw away the peel, while the other
sister threw away the fruit and used the
peel from her half in baking a cake. All
too often, negotiators ‘leave money on
the table’—they fail to reach agreement
when they might have, or the agreement
they do reach could have been better for
each side. Too many negotiations end up
with half an orange for each side instead
of the whole fruit for one and the whole
peel for the other.”®

Tips for Successful
Negotiations:”

1. Identify interests, asking people, “why?” or
“why not?”

o Interests can be unpredictable and diverse.

o Some examples include security, money,
avoiding embarrassment, control over one’s
life, family loyalty, and group welfare.

2. Avoid assumptions and premature judgments.

3. Refer to independent standards, such as a
community tradition or ordinance. The use
of common values or community norms can
make agreements more successful by reducing
perceptions of unfairness and making people
less likely to back out.

o Examples of standards that can be referred
to in negotiations include laws, moral values,
neighborhood traditions, and costs to the
city and taxpayers.

4. Consider emphasizing civic duties and the
interconnectedness of problems to residents of
small communities.

5. If a solution is not obvious, try brainstorming
alone or together or advancing alternative
options.

6. Offer solutions instead of making threats.
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COMMUNITY HIGHLIGHT

Tom Whittier, City Attorney for the City of Spencer,
which has a population of about 3,000, describes the
creative approach that he and Mayor Terry Williams
take to neglected properties, using legal proceedings
as “the last resort.” After identifying problem
properties and prioritizing them, the mayor contacts
the owners himself and tries to work out a deal based
on the particular problem. This ranges from simply
encouraging the owner to make repairs to trying to
convince the owner that the building poses substantial
liability and title should be transferred to the City.
“This has been,” Mr. Whittier says, “to date, our most
successful method of taking care of these buildings.
They get donated to the city for a small amount, then
the city demolishes about ten buildings a year.”

But the City does not eat the costs; rather, the mayor
tries to sell the acquired properties. “He talks to each of
the neighbors and asks, ‘If they tear down this building,
will you buy this lot?” He acquaints himself with the
neighboring houses and tries to work out deals, maybe
selling half to one adjacent property owner and half to
another, so the City can recoup a substantial amount of
its demolition costs. Sometimes people need a spot for a
garage or parking—we have narrow streets, and people
like to buy space for parking, which we like because it gets
cars off the street. The mayor uses what amounts to horse-
trading, where the city acquires the property, demolishes
the building, and sells the property to the neighbors for a
substantial percentage of the demolition cost.”

“If you can find someone to deal with, there are a
lot of tools you can use,” Mr. Whittier says. “You get
involved in many aspects of different things and you
try to minimize the conflict and work it out without
having to use the legal system. When you use the legal
system, it’s slower and more conflictual.” For instance,
the mayor uses tools like partition, demolition liens,

and tax sales indirectly, as bargaining chips, before fully
pursuing the actual legal proceedings. “One tool is just
to wake the owners up so they will take some action,”
Mr. Whittier explains. “The threat of partition is a more
useful tool than the actual partition. It is a tool that
you use to get people to solve their own problems,” he
says. For demolition liens, for example, Spencer officials
will use their ability to impose a lien to encourage
neglectful owners to sell to someone with the capacity
to make repairs, bringing all of the parties together and
emphasizing the owner’s civic duty not to continue to
burden the community.

Spencer also tries to negotiate to use resources efficiently,
such as when it arranged to share a certified code official
with the City of Parkersburg. “We didn’t have anyone
who was willing to get certified in Spencer. Finally, we
worked something out with Parkersburg to use their
certified code official. What we use is an informal
inspection by the city, then if all other tools fail, we call
in the certified inspector from Parkersburg to begin legal
proceedings.” Similarly, while properties with hazardous
materials pose a challenge because there is no local
HazMat company, the City of Spencer negotiates with
an out-of-town company to inspect or address multiple
properties at a time for a discounted rate.

“Small cities need to minimize their costs,” Mr.
Whittier says. “The approach of our small city is that
legal proceedings are the last resort. You try to use
all the practical tools and the like before you resort
to them. Then, when you start the legal proceedings,
you try to use that as an impetus to get the resolution.
We’ve been lucky. We’'ve been successful in getting
most cases resolved before we actually went through
a full condemnation hearing. We’ve probably had two
condemnation hearings in the course of taking down
between 30 and 40 dilapidated buildings—we have an
informal goal of doing 10 a year.”

1 RoGeR FisHER & WiLLiam URY, GETTING TO YES: NEGOTIATING AGREEMENT WiTHOUT GIVING
IN xviii (1991).

2 Laura Smolier, Stop Bargaining and Start Negotiating, INc.com (Mar. 13, 2013),
http://www.inc.com/laura-smoliar/the-difference-between-bargaining-and-
negotiating.html.

3Seg, e.g., S.D. W. Va. L.R. Cw. P. 16.7(a) (“Unless otherwise ordered by the
judicial officer to whom the case is assigned for trial, counsel and unrepresented
parties shall meet no later than 21 days before the date of the final pretrial
conference to conduct settlement negotiations.”); Fen. R. Cw. P. 16(a) (pretrial
conferences may be held to facilitate settlement); Stark Elec., Inc. v. Huntington
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Hous. Auth., 180 W. Va. 140, 142, 375 S.E.2d 772, 774 (1988) (discussing law
of contract formation); Snyder v. Hicks, 170 W. Va. 281, 283, 294 S.E.2d 83, 85
(1982) (dismissal of cases for failure to prosecute may depend on whether plaintiff
made efforts to settle).

4 See generally FisHer & URy, supra note 1.
5ld. at 4.

6 /d. at 56.
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Part 3

ADDITIONAL
TOOLS

When the fundamental tools prove inadequate, a local government may
need additional tools. For example, local governments may need to acquire
a property in order to redevelop or raze it. These tools are more expensive
and are reserved for long-term problem properties where no other solutions
have proven effective. These drastic measures include the use of eminent
domain, tax sale, the partition suit, and zoning.

57



Eminent Domain

Eminent domain is the power of government entities to take private
property for public use with just compensation.’

Traditionally “public use” meant government projects
such as building a school, flood control, or widening
a road. Since the 1950s, eminent domain has also
been used to address neglected properties in slum
areas.? In general, eminent domain is a rarely used
tool of last resort for local governments and Urban
Renewal Authorities to address neglected properties.
Before invoking the power of eminent domain, a local
government typically will have attempted to work with
a landowner, issued warnings and notices of violation,
placed liens on the property, and attempted to
negotiate a voluntary purchase. Alternatively, eminent
domain may be necessary to implement a community’s
approved and ongoing redevelopment plan. For more
information on redevelopment plans, see Section on
Urban Renewal Authorities.

The power of eminent domain is exercised through the
process of condemnation.® Note that eminent domain
condemnation proceedings are different than a property
being “condemned” by a code enforcement officer
under the building code.

“Private property shall not be taken or damaged
for public use, without just compensation”
and “when required by either of the parties,
such compensation shall be ascertained by an
impartial jury of twelve freeholders.”

WEST VIRGINIA CONSTITUTION
Article lll, Section 9
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PREREQUISITES

There are three requirements for eminent domain:

(1) Authority. It must be exercised by a governmental
entity or an entity given eminent domain authority
under the law.

In addition to the federal government and state and
local governments in West Virginia, Urban Renewal
Authorities, and even some private entities, such as
utility companies and railroads, may exercise eminent
domain.* However, the power is more limited for
private entities and Urban Renewal Authorities.

(2) Public Use. The property must be put to public use.

West Virginia law sets out the public uses for which
private property may be taken or damaged.® These uses
include but are not limited to:

1. Development of railroads, bridges, roads, and
other works of internal improvement;

2. Construction of telecommunication and power
lines and stations;

3. Development of energy, water, and sewer
infrastructure, and specifically, infrastructure for
the transport and use of coal, oil, and gas;® and

4. Construction of public buildings and outdoor
spaces, such as parks and cemeteries.



(3) Just compensation must be paid to the property
owner, calculated as the difference between the fair
market value of the property before the condemnation
and the fair market value of the property after the
condemnation.”

> State constitutional amendments in
2006 clarified that West Virginia’s
cities, towns, counties, and state
agencies may not exercise eminent
domain for the primary purpose
of “private economic development.”
Private means an activity that
would result in ownership or
control of the property by a private
entity other than the entity
exercising eminent domain. Note
that the amendments contain a
blight exception, leaving Urban
Renewal Authorities the authority
to take property through the power
of eminent domain within an area
designated as slum or blighted.

FUNDING

Governmental entities must fund eminent domain
proceedings. However, if property owners wish to
challenge condemnation, they usually must pay their
own costs and attorney’s fees.

ADVANTAGES

e Clears title to property

e Disposes of any liens on the property

Consolidates ownership

Can facilitate redevelopment by collecting several
parcels under one owner

Can be effective where all other strategies have failed

DISADVANTAGES

e Expensive
e Unpopular
e Often not politically feasible to implement

e Condemnation can be a complicated process
due to complex rules that differ across different
entities, such as development authorities and urban
renewal authorities

USAGE IN WEST VIRGINIA

Several communities use eminent domain to address
neglected properties. Most communities, however,
hesitate or choose not to use the tool due to its
unpopularity and possible political consequences.

SPECIAL PROCEDURES

In West Virginia, a local government or condemning
authority must attempt to enter into negotiations and
make an offer in good faith to purchase a property
before initiating a condemnation proceeding and
exercising eminent domain.®

The condemnation proceeding begins with an application
made by petition to the circuit court.’ The petition must
describe with reasonable certainty the property proposed
to be taken and the interests of the parties.!°

After the circuit court judge determines that proper
notice was given and that the applicant has a lawful
right to take property for the purposes stated in the
petition, five disinterested landowners are appointed
to determine the amount of just compensation and
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any damages.!" Usually, “just compensation” is the
only issue to be determined. However, increasingly
landowners dispute whether a “public use” exists.
For an extensive list of procedures required during
condemnation proceedings, see Chapter 54, Article 2,
Sections 1 to 21 of the West Virginia Code.

COMMUNITY HIGHLIGHT

In the 1990s, the Charleston Urban Renewal Authority
(CURA) acquired a privately owned commercial
parking lot by eminent domain.'”? The owner sued
CURA,claiming that CURA improperly exercised its
power of eminent domain by not stating a legitimate
intended public use in its application. The court held
that CURA did state a legitimate and adequately
specific public use because the property was within
an area designated slum or blighted and acquiring the
property was necessary to accomplish the purposes of
a duly approved redevelopment plan. See Section on
Urban Renewal Authorities.

1 Dep't of Natural Res. v. Cooper, 152 W.Va. 309, 312-13, 162 S.E.2d 281,
283-84 (1968). W. Va. ConsT. art. lll, § 9.

2 See Berman v. Parker, 348 U.S. 26 (1954). See generally Wendell E. Pritchett,
The “Public Menace” of Blight: Urban Renewal and the Private Uses of Eminent
Domain, 21 YaLe L. & PoL’y Rev. 1 (2003) (tracing the history and rhetoric of
urban renewal movement from early 1800s to the present).

3W. Va. Cope AnN. §§ 54-1-1 to -2a (West 2015).
“1d. §§ 54-1-1 to -2.

51d. § 54-1-2(a).

& /d.

Y Por: 3 | Additional Tools

7 Tennessee Gas Transmission Co. v. Fox, 134 W.Va. 106, 115-16, 58 S.E.2d
584, 590-91 (1950).

8 W. Va. Cope ANN. § 54-1-2a (West).
9/d. § 54-2-1.
0/d. § 54-2-2.
" Id. § 54-2-5.

"2 Charleston Urban Renewal Auth. v. Courtland Co., 203 W.Va. 528, 509 S.E.2d
569 (1998).



Sale of Tax Liens on

Real Property

Once a year in each county, the West Virginia State Auditor sells
delinquent tax liens on real property at public auction.

Many neglected real properties are also tax-delinquent
properties. In West Virginia, property tax liens, which
represent the tax debt owed, are placed on real property
on July 1 of each year.! Bills for real estate property
taxes (also known as ad valorem taxes) are issued on
or after July 15 by county sheriffs. The taxes may be
paid in two installments for each tax year and become
delinquent on October 1 and April 1.2 When a property
owner fails to pay real estate property taxes, the tax lien
may then be sold at public auction, subject to certain
procedural and notice requirements.> The original
owner has a certain amount of time to pay back taxes
and fees owed to redeem the property. If all procedural
and notice requirements are met and the original owner
does not redeem the taxes and fees owed within the
time specified, upon request of the tax lien purchaser,
a quitclaim deed will be made and delivered to the tax
lien purchaser.* Once a deed is obtained for the real
estate, the tax lien purchaser acquires all right, title and
interest in the delinquent real estate and becomes the
new property owner.’

PREREQUISITES

Correct Tax Assessment. Counties must conduct
assessments correctly for tax sales to be valid. For
instance, tax lien sale deeds that are the result of
duplicate tax assessments are “void ab initio,” meaning
such deeds never had any legal effect and cannot be
enforced.® Void tax lien sale deeds do not have a statute
of limitations and therefore cannot be “saved” by the
passage of time.”

ADVANTAGES

DISADVANTAGES

e Can put neglected real property back into productive

use by transferring it to new owners

e Local governments can recover unpaid taxes

e May motivate other real property owners to pay

their taxes on time

e Municipalities, local county commissions, and other

local agencies may be able to use the process to
acquire neglected or dilapidated properties

Relatively detailed process, taking up time and
resources

During the process, property can fall into a worse
state of neglect

Uncertainty over ownership can also cause neglect: a
tax lien purchaser is not the owner of the real property
until the process is completed, and they have obtained
a deed and during this time the original owner may not
realize they are still responsible for the property and
may continue to neglect the property as a result?

No guarantee that the new owner will be a
responsible landowner

Out-of-state speculators may outbid local purchasers at
auction and leave properties to fall into further disrepair
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> Tax lien sales can put low-income

property owners, including many seniors,
veterans, and people with disabilities at
risk of losing their homes. These groups
may qualify for certain tax relief programs
and credits that should be brought to
their attention. For instance, senior
citizens may qualify for the Homestead
Exemption Program, the Senior Citizen
Tax Credit, and/or the Homestead
Excess Property Tax Credit.® Also, “[a]
ny person for reasons of financial
hardship may petition the Auditor to
redeem his or her primary residence
in installments.”!® Local governments
looking to purchase delinquent tax liens
may consider targeting properties that
are abandoned or vacant, rather than
those that are inhabited. Furthermore,

of-state land speculators and absentee landlords.!
According to the State Auditor’s office the new tax
process also results in more money being raised from
the auctions, for example the 2023 Wood County tax
sale brought in more than $434,000.!® In addition, the
new reforms changed the timeline for the process and
created a payment process for some homeowners to
redeem their past due property in installment payments,
which has led to more delinquent properties being
redeemed.? “McCuskey said all the changes combined
will allow cities and counties to claim abandoned
properties, clean up and beautify dilapidated structures,
put properties in the hands of developers more likely
to create new economic development projects or new
housing and help current property owners get current
on their taxes and keep their properties.”?°

USAGE IN WEST VIRGINIA

Tax lien sales are used frequently throughout West
Virginia by local governments and land reuse agencies.

special considerations and additional
procedures will also apply if the owner of
a tax-delinquent property is an “infant or
mentally incapacitated person,”!! lives on
the property,'? or files for bankruptcy.'®

> A recent analysis of the West
Virginia State Auditor records
showed that in 2022, Cabell
County had 643 properties that
were certified for sale. Of those
properties, 370 were redeemed,
128 were sold at the 2023 tax sale
auction, and 135 were classified
as “no bid.” Of the 128 properties
that were sold, it appears that 106
of those properties were bought by
investment companies.*!

FUNDING

In theory, the tax lien sale process should fund itself, or
at least bring in revenue that would otherwise be lost to
tax delinquency. When delinquent taxes are redeemed
or when a lien is sold at auction, the paying party will
pay the delinquent taxes, interest, and charges due.!*

COMMUNITY HIGHLIGHT

The tax lien sale process was significantly reformed
through bills passed by the legislature in 2022 and
2023." According to John B. McCuskey, the West
Virginia State Auditor at the time the new bills were
passed, the purpose of the new reforms was to help
address abandoned and dilapidated buildings.’® He
stated that the new reforms ensure that the properties
are more likely to be purchased by those who are likely
to reinvest in local communities, rather than by out-
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NOTIFICATION REQUIREMENTS &
SPECIAL PROCEDURES

Notice to delinquent owners

Notification requirements and procedures are very
important in the tax lien sale process to ensure that
delinquent owners are provided with due process and
that sales are not vulnerable to legal challenges. Notice is
required both before and after a tax lien sale takes place.?

After a tax lien sale occurs, the tax lien purchaser must
prepare a list of the owner(s) and all parties entitled
to notice and request that the Auditor prepare and
serve the notice.?* This arguably presents a conflict
of interest because purchasers who want to obtain
ownership would not want the original owner to
redeem the property or have knowledge of the tax lien

sale. In essence, the state “assigns to a private party
the State’s Fourteenth Amendment obligation to notify
property owners of their right to redeem their property
interest.”?* The tax lien purchaser is required to take
all appropriate steps to identify the individuals entitled
to notification, including searching public records, with
“reasonable diligence.”?® If the purchaser does a less-
than-thorough search, the tax deed may be set aside.?®

Priority Given to Certain Purchasers at Auction

The Auditor’s Office conducts an annual sale in each
county of all delinquent real estate in that county.
These sales will typically take place between April and
June of each year.”® At a tax auction, a private, nonprofit,
charitable West Virginia corporation, which is mainly
in the business of constructing housing or other

A GUIDE TO

PAYING YOUR PROPERTY TAXES

WEST VIRGINIA STATE AUDITOR’S OFFICE

MARCH 1

JULY 15 SEPTEMBER 1

County Sheriff's Tax Office Responsibilities

NOVEMBER 1

Publish class three legal
ad in newspaper &
certified letters sent to
names on tax tickets.
Additional fees added

Delinquent taxes
" " are published.
Additional fees added

MARCH 1 AFTER SALE

If your property is sold,

APRIL, MAY, JUNE

FOR MORE INFORMATION
VISIT: WVSAO.GOV

you can redeem for
back taxes, plus fees,
until the deed is issued
to the new purchaser.

Auditor’s Office Responsibilities

Payment plan available for certain class 2 properties,

for homeowners who can prove a financial hardship and

meet certain criteria, prior to issuance of deed to purchaser.

Payment plans are only available once the property is sold to an individual.

*Failure to receive tax ticket does not impair the right to collect.
*Tax ticket sent to last known address by first class mail. For new homeowners, tax ticket may still
be in the previous homeowner’s name depending on the recording date of your deed
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public facilities, may have the priority to purchase a
delinquent property, provided that the non-profit meets
certain requirements and submits a bid that is within
five percent of the highest bid submitted.?

Sale of Delinquent Property Not Sold at Auction

Any property that is not sold at auction will then be
available to purchase through the Auditor’s Office
without auction or additional advertising.?® The
following groups have priority to buy delinquent real
property not sold at a tax lien sale auction:

1. To a person vested with an ownership interest in
an adjacent tract or parcel of land: Provided, That
if more than one adjacent landowner desires to
acquire the same tract or lot, then the Auditor
shall sell such tract or lot to the highest bidder;

2. to the municipality in which the tract or lot is
located;

3. the county commission of the county in which the
tract or lot is located;

4. to the West Virginia Land Stewardship
Corporation as part of its Land Bank Program set
forth in §31-21-11 of this code; or

5. to any party willing to purchase such property.*!

1 See W. VA. CODE ANN. §§ 11A-1-2. (West 2025)

2W. VA. CODE ANN. § 11A-1-3. (West 2025)

3 See W. VA. CODE ANN. §§ 11A-3-42; 11A-3-45. (West 2025)

*See W. VA. CODE ANN. §§ 11A-3-47; 11A-3-56; § 11A-3-59. (West 2025)
°W. VA. CODE ANN. § 11A-3-62. (West 2025)

5 See L&D Investments, Inc. v. Mike Ross, Inc., 241 W. Va. 46, 55-56, 818 S.E.2d
872, 881-882 (2018).

" Seeld.

8 See Huggins v. Prof'l Land Res., LLC, No. 1:12CV46, 2013 WL 431770, at
*1 (N.D. W. Va. Jan. 25, 2013) (After the tax lien is sold at public auction, “the
property has not left the hands of its original owner; the State has simply sold its
tax lien against the property to a third-party.”).

9 W. VA. CODE ANN. § 11-6B-3 (West 2025); WEST VIRGINIA TAX TIPS FOR
SENIOR CITIZENS, WEST VIRGINIA TAX DIVISION (2019), available at https://
tax.wv.gov/Documents/TSD/tsd413.pdf; SENIOR CITIZENS TAX CREDIT, WEST
VIRGINIA TAX DIVISION (2025), available at https://tax.wv.gov/Documents/TSD/
tsd411.pdf.

1\, VA. CODE ANN. § 11A-3-56(b) (West 2025).
1T W, VA. CODE ANN. § 11A-4-6 (West 2025).

2 See W. VA. CODE ANN. §§ 11A-3-52(a)(2), 11A-3-55(¢) (West 2025); see also,
Archuleta v. US Leins, LLC, 240 W.Va. 519, 813 S.E.2d 761 (2018).

'8 See generally Rebuild America, Inc. v. Davis, 235 W. Va. 245, 773 S.E.2d 11
(2015).

* See W. VA. CODE ANN. §§ 11A-3-38, 11A-3-45, 11A-3-47, 11A-3-56, 11-3-64
(West 2025).

'® Steven Allen Adams, McCuskey: Tax Sale Reforms in West Virginia Paying
Dividends, The Intelligencer (Wheeling, WV), June 5, 2023, available at https://
www.theintelligencer.net/news/top-headlines/2023/06/mccuskey-tax-sale-
reforms-in-west-virginia-paying-dividends.
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°/d.
d.
8 d.
d.
2d.

2! Information and data regarding lands certified to the state for sale at the yearly
tax lien sale auctions is maintained by the West Virginia State Auditors office and
is available at https://www.wvsao.gov/CountyCollections/Default.

22 See W. VA. CODE ANN. §§ 11A-2-10A, 11A-2-13, 11A-3-2, 11A-3-13, 11A-3-
46, 11A-3-52, 11A-3-54, 11A-3-55 (West 2025).

23\, VA. CODE ANN. § 11A-3-52(a)(1) (West).
2 Huggins, No. 1:12CV46, 2013 WL 431770, at *2.
%[,

2 W. VA. CODE ANN. §§ 11A-3-55(b), 11A-4-4 (West); Huggins, No. 1:12CV46,
2013 WL 431770, at *1. In Huggins, the United States District Court for the
Northern District of West Virginia concluded that the tax lien purchaser charged
with notifying interested parties could be considered a state actor, and thus,
could potentially be held liable for constitutional rights violations under 42 U.S.C.
§ 1983 by failing to meet the due diligence standard. /d. at *4-6.

2" W. VA. CODE ANN. § 11A-3-42.

% See A Guide to Paying Your Property Taxes, WEST VIRGINIA
STATE AUDITOR’S OFFICE, available at https://www.wvsao.gov/
CountyCollections/A%20Guide%20t0%20Paying%20Your%20Property %20
Taxes.pdf.

2 W. VA. CODE ANN. § 11A-3-45 (b).
%0W. VA. CODE ANN. § 11A-3-48.
ST W. VA. CODE ANN. § 11A-3-48.



Partition

Partition is a division of real estate owned by two or more people.’

Dilapidated and vacant properties may be owned by * Clears title to the property

multiple people or multiple organizations. Working e A partition action may spur the owners to reach an
with multiple owners, each with limited investment or agreement to divide or sell the property

interest in a property, may be more complicated than
working with one owner, especially if the owners have
different ideas as to how to use or maintain the property
While a partition action is not a tool frequently used

e An agreement to partition outside judicial proceedings
allows owners to have more control over the partition

L i DISADVANTAGES
by local governments, it is used to clear title when
multiple owners cannot agree as to the property. Local e Only a co-owner of property can petition a court
governments that hold an interest in the property could for partition

seek partition or become a party to a partition action

.. ¢ No guarantee the court will grant partition
initiated by another owner or owners.

e Where a local government has an ownership interest in
the property, the local government must pay legal fees
PREREQUISITES to go through the partition process

A title opinion is necessary if the parties seek a court- e An interested party may be outbid by other owners
ordered partition. The only way to ensure that all parties
with ownership interests in the property or those with
some other right of notice as to the proceedings are
included in the action would be through a title opinion.
A title opinion is highly recommended prior to an out-of-
court partition by agreement to ensure that everyone’s
interests are considered and accurately reflected. Tom Whittier, Counsel for the City of Spencer, says,
“I see how partition can be valuable in this context,
but most communities in West Virginia do not have
the resources to commit to the process.”

¢ Heirs who have been living on land for generations
may lose title to family land (See Subsection below
on Heirs Property)

ADVANTAGES

e Can clear disputes over property ownership and clarify e
ownership rights and responsibilities

e May consolidate title, avoiding disagreements among
owners as to the use of the property and allowing the
property to be put to productive use
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MANAGING PARTITION
OUT OF COURT

Owners, of course, have the option to come to an
agreement regarding partition of the real property among
themselves, outside of court action. If an agreement can
be reached among the owners, deeds accomplishing the
partition of the property would need to be completed
and placed of record. To be effective, all owners vested
with an interest in the property would need to be
included. These agreements would not impact anyone’s
interest who is not a part of the agreement by choice or
because the owner’s identity is unknown.

COURT-ORDERED PARTITION

For court-ordered partition, West Virginia utilizes three
types of partition:

Partition in kind is the division of the property itself.
For example, if one person owns 40% and another
owns 60% of a ten-acre property, the court could give
four acres to the first owner and six acres to the other.
Partition in kind is not always this straightforward,
however. For example, if the ten-acre property includes
a nice home, one owner might be given half an acre
and the home, while the other is given the remaining
nine and a half acres. Partition in kind is the preferred
method of partition as it allows the owners to retain
some interest in the actual property.

Partition by allotment occurs when one or more owner
receives cash to make the division of the property more
even.? For example, owner A may receive 10 acres of
land, while owner B receives 8 acres of land. Owner A
additionally pays owner B $5,000 so that the allocation is
equal. When one or more owners buys out another owner
or owners, that also amounts to partition by allotment.

Partition by sale means a property is sold and the
proceeds from the sale are split between the owners
in proportion to their interests.? If a property is worth
$100,000.00, an owner with a 40% interest would be
given $40,000.00 and an owner with a 60% interest
would be given $60,000.00. Note, however, that the
costs of the partition action and the costs of the sale
would be deducted from the sale amount prior to
dividing the proceeds. Partition by sale may only occur
where partition in kind and partition by allotment
would not be practical, convenient, or fair. In practice,
however, courts generally order partition by sale.®

159 AM. Jur. 20 Partition § 1 (2015).
2 Id.
3 [d.

4 Id. (may not be “conveniently made” and “if the interests of one or more of those
who are entitled to the subject, or its proceeds, will be promoted by a sale of the
entire subject, or allotment of part and sale of the residue, and the interest of the
other person or persons so entitled will not be prejudiced thereby”).
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5 UniF. ParTimion OF Heirs Pror. Ac, Prefatory Note, at 2 (2010); Phyliss Craig-
Taylor, Through a Colored Looking Glass: A View of Judicial Partition, Family
Land Loss, and Rule Setting, 78 Wash. U.L.Q. 737, 753-55 (2000). In ordering
partition by sale, courts most often order a sale by public auction. UNiF. PARTITION
OF Heirs Prop. AcT, Prefatory Note, at 2.



HIGHLIGHT

Heirs Property

Heirs’ Property is property passed down automatically
from one generation to the next, often without a will or
formal probate proceeding. When a deceased person’s 1. ldentifying and locating heirs to provide notice can
property does not go through probate, it typically be very challenging, given the number of owners and
transfers to their children, grandchildren, and other unclear title due to the lack of legal documentation to
heirs. Where this occurs, property may have multiple— demonstrate ownership interests.

possibly hundreds—of heirs’ ownership interests.!
“Heirs property,” “heirs’ property,” and “land in heirs”
are terms that describe a form of ownership where at
least some owners have acquired a property through
inheritance without formal, documented disposition.?

Heirs’ property can raise several problems:

2. Without notice, local officials typically cannot demolish,
rehabilitate, and repurpose abandoned and dilapidated
structures, or transfer properties for development or
repurposing.

3.0wners can be forced to give up ownership by a
partition action, even if they do not wish to do so.® This
forced sale may be of particular concern where a family
has owned land for generations, as any owner can file a
partition action.

“[Economic development is] frequently
impeded, unduly delayed, or wholly
frustrated by imperfections in the title to
essential land and other real properties,
by lost heirs or widely scattered owners

4. In reality, each owner has a reduced right to use
the land because all of the owners share the right
to full use of the land. For example, constructing a
residential house on a property would infringe upon

of undivided interests in essential lands
and other real properties and by owners
of relatively small but essential parcels

the rights of co-owners. Therefore, the development or
redevelopment of the property, where desired, proves
to be difficult or impossible.

of a proposed land development site
who refuse to sell their land or other
real property[.]”

5.The reduced right of any owner to use or benefit from
the property may increase the likelihood that the
property will not be maintained and its structures will
become dilapidated.

6.The land’s resources, such as timber or minerals, may
remain undeveloped.*

WEST VIRGINIA CODE § 7-12-7A

(continued on foglowing page)
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7. Rarely is heirs’ property used as collateral.® All owners
would have to agree to use the property as collateral.
Land maintenance and development is further hindered
when co-owners cannot agree on borrowing money
against a property.

8. Qualification for and use of certain government-funded
programs is nearly impossible. To apply for such
programs, all owners must join as applicants, and proof
of ownership may be required.

Recommendations to owners of heirs’ property include:

1. Create a family tree.

2. Make a plan for the land, including decisions about who
pays bills and who lives on the land.

3.Where an heirs’ property issue exists, confirm who has
rights to the property through formal processes.

4. Where all owners are known, create a written
management plan, either a trust, business entity,
or co-owners’ agreement to lay out a process for
management of the property.

5.Proactively avoid creating an heirs’ property situation
by drafting a will and engaging in other estate planning
processes.®

' Heirs’ property proves particularly prevalent in poor African American and
Native American communities, as well as in low-income areas of Appalachia. B.
James Deaton, Jamie Baxter & Carolyn S. Bratt, Examining the Consequences
of Heirs Property, 68 Ecological Econ. 2344, 2344 (2009; B. James Deaton,
Intestate Succession and Heirs Property: Implications for Future Research for the
Persistence of Poverty in Central Appalachia, 41 J. Econ. Issues 927 (2007)).

2 USDA Heirs’ Property Relending Program available at https://www.farmers.gov/
working-with-us/heirs-property-eligibility/relending#property (including definition
of heirs property).

¢ Deaton et al., supra note 6, at 2348.

41d., supra note 6, at 2346. Note that with respect to oil, gas, and minerals,
statutory processes exist to sometimes allow supermajorities of owners to
dictate the use of oil, gas, and minerals. Additionally, there are certain judicial
remedies available where mineral owners may be unknown or missing.

°d.

8 Heirs’ Property Landowners, USDA, https://www.farmers.gov/working-with-us/
heirs-property-eligibility (last visited Mar. 27, 2025).




Zoning

Zoning means “division of a municipality or county into districts or
zones which specify permitted and conditional uses and development
standards for real property within the districts or zones.”!

Zoning ordinances may also utilize performance PREREQUISITE
standards, either alone or in combination with zone
classifications.? Zoning ordinances regulate height,
area, bulk, use, and architectural features of buildings.?

Prior to adopting a zoning ordinance, a local government
must have a planning commission and must adopt a
comprehensive plan.> A board of zoning appeals must

. . . 1 6
Local governments adopt zoning to identify areas where also be established.

certain types of development are appropriate or not.

Minimum lot sizes, setbacks, Parkmg requirements, ADVANTAGES

and back yard and side yard requirements are common

zoning provisions. ¢ The zoning ordinance establishes where certain uses

. . are appropriate in a community
Zoning may promote or hinder the redevelopment of

neglected properties. If neglected property is zoned to
allow only for uses that are no longer appropriate or

¢ The ordinance ensures that noxious and potentially
hazardous uses are located away from residential areas,

desirable in that area, the property will likely remain protecting public health and safety
vacant and continue to deteriorate. On the other hand, e Separating uses can maintain and increase property
if zoning considers present conditions and is flexible values

in accommodating development demands, the zoning
ordinance can incentivize timely redevelopment to
benefit the community.

e With respect to neglected properties, a zoning
ordinance can specify the types of uses that the
community desires on the property

In West Virginia, a municipality must zone the entire
jurisdiction, while counties may enact zoning for all or DISADVANTAGES
parts of the county.* Zoning ordinances can be as flexible
or restrictive, and as broad or narrow, as the community
desires. Careful drafting is required to ensure that

community needs and desires are incorporated. ¢ If overly restrictive, a zoning ordinance may limit
development flexibility

¢ A zoning ordinance must be drafted, which may require
hiring outside consultants to assist in drafting

¢ A zoning officer and perhaps other staff need to be
hired to administer and enforce the ordinance
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FUNDING

Although required permits under a zoning ordinance
may generate some fees, drafting, administering, and
enforcing the ordinance requires appropriation of fees
from a local government’s general fund.

COMMUNITY HIGHLIGHT

Cumberland, Maryland, uses zoning to directly address
neglected properties. Redevelopment of the sites
for the former use is not always feasible or desirable.
Therefore, Cumberland created a Rehabilitation and
Redevelopment Floating Zone District.” The city code
permits a property owner to petition for a rezoning to
the Rehabilitation and Redevelopment Zone District.
The district allows a broad range of uses. The landowner
must submit a site plan and other information detailing
the proposed use of the property. The district provides
flexibility to landowners to propose uses that make
economic sense, while allowing the city to ensure that
the proposed use meets community needs.

CURRENT STATE OF THE TOOL

Many municipalities in West Virginia have adopted
zoning ordinances to guide development. Seven counties
in the state have adopted zoning ordinances, with two of
those ordinances covering only parts of the county.

T W. Va. Cope § 8A-1-2(gg).
2ld., § 8A-7-2(6).

3/d., § 8A-7-2(8).

41d., § 8A-7-1(b), (c).
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51d., § 8A-7-1(a).
6/d., § 8A-8-1.
7 Cumberland, Maryland City Code Sec. 25-144.



Addressmg neglected pfoperqes takes a great deal of
- time, funding and expertise. stead of addressing
propertles one by ‘one, some communities use a
more systematlc approath» éy creating a staffed entity
whose sole mission is addressing neglected properties.
Often called land banks, these entities specialize in
the acquisition, redevelopment, and sale or lease of
neglected properties for more productive use. “A land
bank is a governmental or nongovernmental nonprofit
entity established, at least in part, to assemble,
temporarily manage, and dispose of vacant land for the
purpose of stabilizing neighborhoods and encouraging
re-use or redevelopment of urban property.”!
Frequently these entities will have an inventory or
“bank” of properties that the organization has targeted
for redevelopment. The Urban Renewal Authority Law
of 19512 and the West Virginia Land Reuse Agency
Authorization Act of 2014° authorize the creation of
land banks in West Virginia.

Both Urban Renewal Authorities (URAs) and Land
Reuse Agencies (LRAs) redevelop properties with
long-term community priorities in mind. URAs and
LRAs typically acquire properties that are undesirable
to the average homebuyer or developer. The URA or

LRA redevelop the property, clear Vtitle\\iss”ﬁé.s* or ta.ke"

other ‘action to make the property more de51rab1e o~ .
responsible purchasers : :

URAs and LRAs generally can do anything a tradmonal

~landowner can do. For example, both can design,

develop, construct, demolish, reconstruct, deconstruct,
rehabilitate, renovate, relocate, and otherwise improve
real property. Both agencies are also authorized to
collect rent and to grant or acquire licenses, easements,
leases or options with respect to their properties.

In addition to URAs and LRAs, other authorities are
enabled under West Virginia law to acquire, redevelop, and
dispose of real property. For example, all municipalities
and counties are enabled to create “development
authorities” designed in part “to advance business and
industrial development and maintain the economic
stability”.* A county commission or municipal corporation
may convey property to development authorities “to use
in industrial, economic, and recreational development”.®
For communities dealing primarily with commercial and
industrial properties, the development authority model
may be worth checking out.

T W. VA. Cope ANN. §§ 16-18-1 to -29 (West 2015).
2/d. §§ 31-18E-1to -18.
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Urban Renewal Authority

Urban Renewal Authority (URA) is a public body created to acquire,
prepare, develop, redevelop and sell or lease neglected properties in slum
and blighted areas. In addition, URAs may plan and undertake urban
renewal projects that may involve redevelopment, rehabilitation, or

conservation work.

Historically, urban renewal authorities have been used to
redevelop a particular property for a particular purpose.
As URAs have matured, they have targeted entire blocks
of dilapidated properties and entire neighborhoods.
URAs may carry out redevelopment projects that
require the creation of urban redevelopment plans
or may carry out urban renewal projects that require
creation of urban renewal plans. These planning
processes form advanced systems for prioritizing
properties. Eventually, a URA could redevelop all slum
or blighted areas within its community. However, a
URA will address properties block by block instead of
property by property. While the URA statute limits the
area where a URA is authorized to purchase property,
advantages to these designations include input from
the public and increased access to grant funds.

Part 4 | Land Banks

Public Participation: Both a comprehensive plan
and redevelopment plan require a certain amount
of public participation. The public designation
of redevelopment areas helps ensure that
public dollars are spent in areas of community
importance.

Grant Funding: Certain foundations and sources
of funding may require or favor projects within
designated areas and backed by a systematic
planning process.

Redevelopment projects focus on acquisition of
property within the development area, reconstruction
of streets, utilities and site improvements, demolition
of existing structures, and sale or lease of properties
in the redevelopment area. Urban renewal projects do
not require that the area be a slum or blighted area.
The project may involve elimination or prevention of
slums or blighted, deteriorated, or deteriorating areas.
In addition to redevelopment, a renewal project may
involve rehabilitation or conservation work.



PREREQUISITE

Comprehensive Plan: URA property development
must be in accordance with general plans.® A general
plan is assumed to mean a comprehensive plan under
the new West Virginia Land Use Planning laws”. A
comprehensive plan “is a process through which
citizen participation and thorough analysis are used to
develop a set of strategies that establish as clearly and
practically as possible the best and most appropriate
future development of the area under the jurisdiction
of the planning commission.”® See Appendix for more
information about comprehensive plans.

Resolution: Each municipality and county has an
urban renewal authority. “There is hereby created in
each community ... a public body corporate and politic,
to be known as the ‘urban renewal authority’ of the
community”.® The municipality or county must adopt a
resolution before transacting business or exercising its
powers. The community can also authorize an existing
housing authority to exercise such powers if in the
public interest.!°

Redevelopment Plan or Renewal Plan

Redevelopment Plan: URA property redevelopment
must also be in accordance with a redevelopment plan.
A redevelopment plan means “a plan for the acquisition,
clearance, reconstruction, rehabilitation, or future use
of a redevelopment project area.”!!

Renewal Plan: Urban renewal projects must also
be consistent with an urban renewal plan. An urban
renewal plan is a plan for an urban renewal project, and
must conform to the comprehensive plan, except for
disaster areas.

A redevelopment plan shall be sufficiently
complete to indicate its relationship to definite
local objectives as to appropriate land uses,
improved traffic, public transportation, public
utilities, recreational and community facilities
and other public improvements and the proposed
land uses and building requirements in the
redevelopment project area, and shall include
without being limited to:

1. The boundaries of the redevelopment project
area, with a map showing the existing uses and
conditions of the real property therein;

2. A land use plan showing proposed uses of the area;

3. Information showing the standards of population
densities, land coverage and building intensities in
the area after redevelopment;

4. A statement of the proposed changes, if any, in
zoning ordinances or maps, street layouts, street
levels or grades, building codes and ordinances;

5. A site plan of the area; and

6. A statement as to the kind and number of
additional public facilities or utilities which will be
required to support the new land uses in the area
after redevelopment.'?

An urban renewal plan shall be sufficiently
complete to indicate:

1. Land acquisition, demolition and removal of
structures, redevelopment, improvements, and
rehabilitation as may be proposed to be carried
out in the area of the urban renewal project;

2.Zoning and planning changes, if any;

3.Land uses, maximum densities, building
requirements; and

4.The plan’s relationship to definite local objectives
representing appropriate land uses, improved
traffic, public transportation, public utilities,
recreational and community facilities, and other
public improvements.'3
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Designation that the area is slum or blighted (for
Redevelopment Plans only). Note: To help interpret
the complex definitions of “Slum Area” and “Blighted
Area,” the Land Use and Sustainable Development
Law Clinic worked with the City of Wellsburg to create
a “Slum & Blighted Area Checklist”. This checklist is
available upon request.

Slum area means “an area in which there is a
predominance of buildings or improvements or
which is predominantly residential in character,
and which, by reason of dilapidation, deterioration,
age or obsolescence, inadequate provision for
ventilation, light, air, sanitation, or open spaces,
high density of population and overcrowding,
or the existence of conditions which endanger
life or property by fire and other causes, or any
combination of such factors, is conducive to ill
health, transmission of disease, infant mortality,
juvenile delinquency and crime, and is detrimental
to the public health, safety, morals or welfare.”!*

Blighted area means “an area, other than a slum
area, which by reason of the predominance of
defective or inadequate street layout, faulty lot
layout in relation to size, adequacy, accessibility
or usefulness, insanitary or unsafe conditions,
deterioration of site improvement, diversity of
ownership, tax or special assessment delinquency
exceeding the fair value of the land, defective or
unusual conditions of title, improper subdivision
or obsolete platting, or the existence of conditions
which endanger life or property by fire and other
causes, or any combination of such factors,
substantially impairs or arrests the sound growth
of the community, retards the provision of housing
accommodations or constitutes an economic or
social liability and is a menace to the public health,
safety, morals, or welfare in its present condition
and use.”?®

Area of Operation. For municipal URAs, the boundary
is the area within the municipality and the area within
five miles of its territorial boundaries. For county URAs,
the boundary is the areas within the county. For regional
URAs, the boundary is the area within the communities
for which the regional authority is created. Note to
create a regional URA, the governing body of each of
two or more communities must declare the need for
the regional URA by resolution.!® The area of operation
can never extend into the territorial boundaries
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of a municipality without a resolution from that
municipality. A URA is also not allowed to extend its
boundary into the jurisdictional boundaries of another
URA if the neighboring URA hasn’t given consent.!”

ADVANTAGES

URAs make acquisition and disposition decisions based
on formal processes which incorporate input from the
community.

Dedicated staff of a URA with the expertise and capacity
to address neglected properties may be able to address
those neglected properties in a more efficient and cost-
effective manner than groups addressing properties
separately and without an overall plan.

A URA is a long-term landowner with the patience to hold
onto property until an appropriate reuse can be identified.

URASs have the power of eminent domain with limitations.®

URAs may compete with developers and other purchasers
during the tax sale process, if authorized by the
municipality.'®

URAs receive notice of properties offered for sale that
receive no bids in the amount of taxes, interest, and
charges due at a tax sale and may purchase the tax lien.?°

URAs have the right of first refusal with respect to certain
properties with an assessed value of $25,000-$100,000,
or less, during the tax sale process, if authorized by the
municipality.?!

URA property is tax exempt but the exemption terminates
when the URA grants the property to a redeveloper
for redevelopment.?? Note there are exceptions for
remedies related to mortgages or pledges or liens given
by an authority on its rents, fees, grants or revenues.

DISADVANTAGES

The acquisition, redevelopment and marketing of
properties is time consuming and expensive.

URAs are not authorized to acquire property unless they
do so in a community that has a comprehensive plan,
a redevelopment plan and within areas designated as
a slum or blighted area. These plans and processes,
although beneficial, may require additional resources to
pay staff or consultants.



FUNDING

URAs are not self-financing. Given the low value of
most properties land banks struggle to earn significant
income from sale, rent or leasehold payments. However,
land use agencies are authorized to receive grants and
loans from other public and private sources and may
issue a bond or mortgage their property.

COMMUNITY HIGHLIGHT

Charleston, WV 1is the state’s first urban renewal
authority, established in 1952 with its first project in 1958.
The Charleston Urban Renewal Authority (CURA)’s
mission is “to provide expertise and resources to partner

and assistance to other agencies. Their accomplishments
range from the development of entire city blocks to
the funding of grants such as facade easements. They
maintain a list of their properties on their website. In
addition to general real estate information, each of the
listings will describe if any additional incentives are
offered such as, “the City is matching up to 5000 dollars
to redo outside of building”.*

CURRENT STATE OF THE TOOL

Currently, the following communities have an Urban
Renewal Authority:

25 28
with public and private entities to develop and enhance Charleston Fayette County
the City of Charleston to be a relevant place to work and Clarksburg? Nutter Fort?®

s o

hve.' '".Fhelr primary areas of focus relate to propgrty Fairmont?’ Wellsburg®
acquisition, infrastructure development, addressing

blight and private redevelopment, community projects
1 HUD Exchange, https://www.hudexchange.info/faqs/866/what-is-the-definition- 7ld. § 16-18-3.

of-a-land-bank/ 10, § 16-18-8

2\W. Va. Cope §§ 16-18-1 10 -29.
3/d. §§ 31-18E-1to -18.
“ld. § 7-12-2.

5/d. § 7-12-11.

SW. Va. Cope § 16-18-2
"Id. § 8A-3-1 (b).

8/d.

°ld. § 16-18-4 (a).

0 /d.

d. § 16-18-3.

2/d. § 16-18-6(d).

S ld. § 16-18-26.

“d. § 16-18-3

5 /d.

®/d. § 16-18-4 (o).

9/d. § 16-18-30(F)(1).

2/d.

21 W. VAa. cope §16-18-30(f)(2).

2 Id. §16-18-15 (b).

2 http://curawv.org/PDFs/CURA_AR2013-2014.pdf

24 http://www.showcase.com/jedwardscura@wvdsl.net#8&&/

25 curawv.org

26 https://www.cityofclarksburgwv.com/260/Urban-Renewal-Authority

27 https://codelibrary.amlegal.com/codes/fairmont/latest/fairmont_wv/0-0-0-3330

28 Urban Renewal Authority, Fayette County, West Virginia, http://www.
fayettecounty.wv.gov/urban_renewal_authority/Pages/default.aspx (last visited
Mar. 27, 2025).

29 Town of Nutter Fort Ordinances § 151.01, et. seq. https://codelibrary.amlegal.
com/codes/nutterfortwv/latest/nutterfort_wv/0-0-0-15521.

30 https://www.facebook.com/URAWellsburg/
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Land Reuse Agency

Land Reuse Agency is a public body created to facilitate the return of
vacant, abandoned and tax-delinquent properties to productive use.

Land Reuse Agencies are very similar to Urban Renewal
Authorities. Key differences include: LRAs may acquire
and redevelop neglected properties in communities
that lack comprehensive plans and redevelopment
plans, LRAs do not have the power of eminent domain,
URAs have the right of first refusal over a broader range
of property values than LRAs, and LRAs may collect a
portion of the property taxes on property it holds if
authorized by the county taxing authority. LRAs may
hold fewer powers than URAs but have the potential
to hold properties in a broader geographic area. The
creation of a Land Reuse Agency may be appropriate in
communities where properties are very scattered and
preparing redevelopment plans would be impractical.
Land Reuse Agencies may only hold property located
within the jurisdiction of the entities that create them.!
In other words, for a municipal LRA, the LRA may only
hold properties within the municipality. For a county
LRA, the LRA may only hold property within that
county. Two or more municipalities or counties may also
establish and maintain a land reuse agency by entering
into an intergovernmental cooperation agreement. In this
case, the LRA may hold property within the jurisdiction
of the authorizing municipality(ies) and county (ies).?
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PREREQUISITES

Enact a Local Ordinance: A county or municipality
creates a land reuse agency by adopting an ordinance.
The ordinance must specify (1) the name of the land
reuse agency, (2) the number of members of the
board, (3) names of the initial board members, (4)
qualification, manner of selection or appointment
and terms of office for members of the board and (5)
methods of community input.?

File the Ordinance with the Secretary of State and
the West Virginia Housing Development Fund.
After receipt of the ordinance, the Secretary of State
issues the appropriate documentation indicating the
formation of the entity.*

Consider Existing Land Use Plans: A land reuse agency
must consider all land use plans such as a comprehensive
plan, redevelopment plan or overlay district within
a zoning ordinance. The land use agency must make
reasonable efforts to coordinate the disposition of land
reuse agency properties with the land use plans in mind.>
According to national research, the most successful land
banks make acquisition and disposition decisions based
on goals from local land use plans.®



ADVANTAGES

Land Reuse Agencies typically make acquisition and
disposition decisions with the long term interest of the
community and surrounding property owners in mind.
LRAs must consider land use plans and have a process
to collect community input

Dedicated staff of an LRA with the expertise and capacity
to address neglected properties may be able to address
neglected properties in a more efficient and cost-
effective manner than groups addressing properties
on an ad-hoc basis

An LRA is a long-term landowner with the patience
to hold onto property until an appropriate reuse
can be identified

Property held by a land reuse agency is tax-exempt for
5 years or as long as the property is continuously
leased to a nonprofit or a governmental agency at
substantially less than fair market value’

LRAs must maintain an inventory of their property which
is available for public review and inspection

An LRA has standing to file an action in circuit court
to quiet title to real property in which the land reuse
agency has an interest?

Prior to filling an action to quiet title the land reuse
agency must conduct a title examination to determine
the identity of any person possessing an interest in
the property

LRAs may also receive a portion of the county’s real
property tax if authorized by the taxing jurisdiction.
See funding section below

LRAs may compete with developers and other
purchasers during the tax sale process, if authorized
by the jurisdiction®

LRAs receive notice of properties offered for sale that
receive no bids in the amount of taxes, interest, and
charges due at a tax sale and may purchase the tax lien
if authorized by the jurisdiction®

LRAs have the right of first refusal with respect to
certain properties with an assessed value of $50,000
or less during the tax sale process, if authorized by
the jurisdiction

DISADVANTAGES

Land reuse agencies do not have the power of
eminent domain'?

LRAs may not acquire any interest in oil, gas or
minerals which have been severed from the realty'

LRAs can only accept fee simple property from URAs'™.
For more information on fee simple properties see
Section on Certified Title Opinions.

Land reuse agencies are not typically self-financing
and may be expensive to administer, see Funding
section below

FUNDING

Similar to URAs, LRAs are not self-financing. Given the
low value of most properties land banks struggle to earn
significant income from sale, rent or leasehold payments.
However, land use agencies may receive grants and
loans from other public and private sources. A land use
agency may issue a bond or mortgage their property.

A land use agency may collect a portion of the property
taxes on property it holds if authorized by the county
taxing authority.'® The portion of taxes may not exceed
50% of the aggregate property tax revenue generated by
the property.®

CURRENT STATE OF THE TOOL
As of April 2025 there are 16 Land Reuse Agencies!”:

Beech Bottom Kenova
Bluefield Morgantown
Charleston New Martinsville
Clarksburg Nitro

Dunbar Princeton
Fayette County Smithers

Hinton South Charleston

Huntington Weston
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NOTIFICATION REQUIREMENTS/
SPECIAL PROCEDURES IF APPLICABLE

LRAs must submit an annual report to the West
Virginia Housing Development Fund within 120 days
after the end of the fiscal year. The report must include
an audit of income and expenditures and a report of
activities for the preceding year. A duplicate copy must
be filed with “(1) the governing body of the jurisdiction
which created the LRA; and (2) political subdivisions
which opted to participated in the LRA based on an

intergovernmental agreement.'® LRA boards shall keep
minutes and a record of its proceedings."

LRAs are subject to the Open Governmental Meetings
Act.?° LRAs must maintain an inventory of their property
which is available for public review and inspection.?!

When filing an action to quiet title, the land use agency
must follow the procedural requirements outlined in
the West Virginia Code.?

Power of Eminent Domain No Power of Eminent

Although the local government is not required to have
a comprehensive plan, the LRA must “consider” all
existing land use plans. In addition, the LRA must

“make reasonable efforts” to coordinate the disposition
of properties with land use plans in mind.

Local government must have a comprehensive
plan. Development must be “in accordance with”
the comprehensive plan.

Holds right of first refusal on properties with
an assessed value of $25,000-$100,000 or less
if authorized by the jurisdiction.

Holds right of first refusal on properties with an assessed
value of $50,000 or less if authorized by the jurisdiction.

May not collect real estate taxes on property
it holds.

May collect a portion of real property taxes on property
it holds if authorized by the county taxing authority.

May only work in areas designated as slum or Flexibility to work throughout the LRA’s jurisdiction.

blighted and pursuant to a redevelopment plan

T W. Va. Cope §31-18E-9 (f). 2]d. § 31-18E-8.

2ld. § 31-18E-3 (). % Id. § 31-18E-9(c).

3 1d. § 31-18E-4(a). " Id. § 31-18E-9(d)(3).

4ld. § 31-18E-4 (b). ® W. Va. Cope § 31-18E-11. (If authorized the remittance or dedication begins
with “the first taxable year following the date of conveyance and continues for a
period of up to five years and may not exceed a maximum of fifty percent of the

aggregate property tax revenues generated by the property.”).

5/d. § 31-18E-10 (f).
8 https://communityprogress.org/blog/successful-land-bank/.
”W. Va. CopE §§ 31-18E-9(a), (0)(2). 16 /g,

8Jd. § 31-18E-16. “(3) For purposes of an action under this section, the land
reuse agency shall be deemed to be the holder of sufficient legal and equitable
interests and possessory rights so as to qualify the land reuse agency as an
adequate complainant in the action.”

" West Virginia Land Reuse Agencies and the Right of First Refusal, 8 (2024).
8 W. Va. Cope § 31-18E-18.

9/d. § 31-18E-13(a).

9 W. Va. Cope §31-18E-9(g)(1). 2/d. § 31-18E-13(b).
od. 2" d. §31-18E-10.

11 W, Va. Cope § 31-18E-9(9)2). 22 g, § 31-18E-16.
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HIGHLIGHT

Development Authority

In addition to URAs and LRAs, other authorities such Logically, development authorities should limit their
as Development Authorities are enabled under West actions to nonresidential properties. Development
Virginia law to acquire, redevelop, and dispose of real authorities may address neglected properties, although
property. A development authority is a public agency neglected properties are not the main focus. For
created by a city council or county commission.! The communities dealing primarily with commercial and
purpose of a development authority is “to advance industrial properties, a development authority may be
business and industrial development and maintain the worth considering.

economic stability of the municipality or county.”?

Development authorities hold very broad powers
to purchase property and, in limited circumstances,
exercise eminent domain. However, the purpose of
development authority property should be for “use in S I
industrial, economic and recreational development.”®  °/d §7-12-11.

TW. VA. Cope ANN. § 7-12-2 (West 2015).
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Part 5

SPECIAL
CONSIDERATIONS

When using any of the tools described in this toolkit, there are several issues
that deserve special attention: historic properties, contaminated properties,
the Municipal Home Rule Program, and homelessness. When working with
historic properties and contaminated properties, there may be local, state,
and federal regulations that affect how to proceed. However, there may also
be grants and other incentives that support improvements to historic or
contaminated properties. The Municipal Home Rule Pilot Program is discussed
as an opportunity for communities to experiment with new tools to address
dilapidated properties. The new edition also addresses homelessness, an issue
that may impact how communities address neglected properties.



SPECIAL CONSIDERATION

Historic Properties

West Virginia is rich with historic properties of significant architectural
and cultural value. Unfortunately, despite the intrinsic value of these
properties, owners are sometimes unable to maintain them, leaving

many neglected and dilapidated.

Given the importance of historic properties, regulations
exist to help protect them, and incentives are available
to help fund their restoration. This Section discusses
regulations and incentives for historic properties.

REGULATIONS

The National Historic Preservation Act’

Under the National Historic Preservation Act, the
federal government provides technical and financial
assistance and administers regulations to protect
prehistoric and historic resources. One of the primary
laws regulating historic properties is Section 106 of the
National Historic Preservation Act. Under Section 106,
federal agencies consider the effects of their projects on
historic resources and must provide opportunities for
public input. Section 106 applies when a federal agency
“undertaking” could affect historic properties. Federal
undertakings include 1) federally owned or federally
controlled properties; 2) federally funded projects,
including grants and loans; and 3) federally licensed
and federally permitted projects.

Historic properties are properties that are listed in the
National Register of Historic Places or that meet the
criteria for the National Register. The criteria generally
require that the property be significant, of a certain age,
and have integrity.?

“Old buildings are more resilient
than we think. Constructed

with durability and longevity in
mind, the materials were better
quality, and the craftsmanship
often unparalleled. The building
itself reminds us of our shared
past and the forces that shaped
our communities. Wholesale
demolition of old, historic
buildings has the potential to
create more community instability
than investing the funds to
address a leaking roof or a broken
window. Luckily, we have the tools
to help rehabilitate these historic
structures before they are lost.”

SANDRA SCAFFIDI
President, Preservation Alliance of West Virginia
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Criteria for Listing in
the National Register
of Historic Places

The National Register of Historic Places is the
nation’s official list of properties recognized
for architecture, archeology, engineering, and
culture, making them worthy of preservation.?

Significance: historical, architectural,
archaeological, engineering, or cultural value.

Age: typically over 50 years old, or enough to be
considered significant.

Integrity: the property still generally looks the
way it did during its period of significance.
Considerations include location, design,
setting, materials, workmanship, feeling,
and association.*

The property must also meet one of the four
following criteria for evaluation:

Criterion A. Property is associated with events
that have made a significant contribution to
the broad patterns of our history; or

Criterion B. Property is associated with the lives
of significant persons in our past; or

Criterion C. Property embodies the distinctive
characteristics of a type, period, or method of
construction, or that represent the work of a
master, or that possess high artistic values, or
that represent a significant and distinguishable
entity whose components may lack individual
distinction; or

Criterion D. Property has yielded, or may be
likely to yield, information important in history
or prehistory.®
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If a federal project has the potential to affect a historic
property, the lead federal agency consults with the
State Historic Preservation Officer or Tribal Historic
Preservation Officer® to determine the area of potential
effect, identify properties, and make an assessment of
adverse effects. Adverse effects could include 1) physical
destruction or damage; 2) change in the character of the
property’s use, setting, or location; 3) introduction of
incompatible visual, atmospheric, or audible elements;
4) neglect and deterioration; and 5) transfer, lease, or
sale of a historic property out of federal control without
adequate preservation restrictions. If an adverse effect is
identified, consultation will continue and may result in
a Memorandum of Agreement that describes measures
the federal agency will take to avoid, minimize, or
mitigate adverse effects. In some cases, adverse effects are
unavoidable based on another public interest, and a project
may move forward as planned. For a flowchart outlining
this process, see http://www.achp.gov/regsflow.html.

West Virginia State Historic Preservation Office

Similar to review of historic properties for federal
projects, the West Virginia Division of Culture and
History reviews impacts to historic properties prior
to any undertaking “permitted, funded, licensed or
otherwise assisted, in whole or in part, by the state.””
Adverse effects on historic properties include 1)
“physical destruction, damage, or alteration of all or
part of the property”; 2) “isolation of the property from
or alteration of the character of the property’s setting
when that character contributes to the property’s
qualification for the State or National Register”; 3)
“introduction of a significant change to visual, audible,
or atmospheric elements that are out of character
with the property or alter its setting”; 4) “neglect of a
property resulting in its deterioration or destruction”;
and 5) “transfer, lease, or sale of the property without
protective restrictions.”® If the relevant state agency
and the Division of Culture and History find that there
will be an adverse effect on a historic property, they are
required to seek ways to avoid or reduce the effects.’
Similar to the federal process, a Memorandum of
Agreement may be developed to describe measures that
the agency will take to avoid adverse effects.



Historic Landmark Commission (HLC) Requirement
for a Certificate of Appropriateness

Many communities in West Virginia have created
historic landmark commissions.'® HLCs must hold
public meetings to establish local historic landmarks.
Prior to designating a property as historic, the
commission must develop a report on the historical,
cultural, and architectural significance of each proposed
building, structure, site, and district based on specific
standards. If designated by local ordinance, an HLC
may also have the authority to review building design
and issue Certificates of Appropriateness for properties
designated as historic landmarks. If a property is
designated a historic landmark, a Certificate of
Appropriateness may be required prior to any alteration
of a designated structure or earthwork, including
restoration, demolition, and excavation.'!" Working
outside the scope of the Certificate of Appropriateness
can cost a landowner up to ten percent of the total cost
of the project in fines or $500, whichever is greater. In
addition, a court is authorized to imprison a violator in
the county jail for not more than six months, or issue
both a fine and a jail sentence.’”” Over 60 HLCs have
been established in West Virginia, although only about
four have design review authority.!?

Historic as defined by Historic
Landmark Commissions

“No building, structure, site or district shall be deemed
to be an historic one unless it has been prominently
identified with or best represents, some major aspect
of the cultural, political, economic, military or social
history of the locality, region, state or nation, or has
had a major relationship with the life of an historic
personage or event representing some major aspect of,
or ideals related to, the history of the locality, region,
state or nation. In the case of buildings or structures
which are to be so designated, they shall embody the
principal or unique features of an architectural type
or demonstrate the style of a period of our history or
method of construction, or serve as an illustration
of the work of a master builder, designer or architect
whose genius influenced the period in which he worked
or has significance in current times.”

-West Virginia Code § 8-26A-6

ZONING REGULATIONS

Communities with zoning ordinances have several
requirements related to historic landmarks. First,
“preserving historic landmarks, sites, districts and
buildings” must be considered when enacting a
zoning ordinance.!* Zoning ordinances may include
the designation of historic districts and the design of
buildings within the historic district.”® For example, the
City of Charleston has designated historic districts in its
zoning ordinance. These historic districts are designated
by the City’s Historic Landmark Commission and are
smaller in scope than the designation by the National
Register district. In Charleston, as with all HLCs, only
those areas designated by ordinance are subject to design
review.' Other HLCs with design review requirements
include those in Martinsburg and Lewisburg.!”

As stated above, historic preservation is a mandatory
element for all comprehensive plans in West
Virginia. The plan must “[i]dentify historical, scenic,
archaeological, architectural or similar significant
lands or buildings, and specify preservation plans and
programs so as not to unnecessarily destroy the past
development which may make a viable and affordable
contribution in the future.”’® Communities interested
in historic preservation may also create a separate
historic preservation plan that is adopted by the local
governing body, but this is not required.

CONFLICT WITH HISTORIC DISTRICT
AND ZONING REGULATIONS

Historic properties and districts within the boundaries
of a zoning district are subject to the regulations for
both the zoning district and the historic district. If there
is a conflict between the requirements of the zoning
district and the requirements of the historic district or
property, the zoning district requirements apply.*

HISTORIC PROPERTIES AND THE
BUILDING CODE

Historic properties are given flexibility in the building
code. The provisions of the State Building Code relating
to the construction, repair, alteration, restoration, and
movement of structures are not mandatory for existing
buildings and structures identified and classified by the
State Register of Historic Places.?” However, additions

Part 5 | Special Considerations m



constructed on a historic building must comply with
the State Building Code.?!

In addition, provisions of the International Property
Maintenance Code are “not mandatory for existing
buildings or structures designated as historic
buildings when such buildings or structures are
judged by the code official to be safe and in the public
interest of health, safety and welfare.”” Note that
code enforcement officials are given leeway to define
public safety.

INCENTIVES FOR HISTORIC PROPERTIES

20% Federal Tax Credit for the Certified
Rehabilitation of Certified Historic Structures. This
federal tax credit equals 20% of the amount spent in a
certified rehabilitation of a certified historic structure.?
A certified historic structure is a building listed
individually in the National Register of Historic Places
or located in a registered historic district and certified
by the National Park Service. A certified rehabilitation
means that the National Park Service must approve that
a rehabilitation is consistent with the historic character
of the property and does not damage, destroy, or cover
materials or features, whether interior or exterior, that
help define the building’s historic character. The NPS
assumes some alteration is necessary for modern use of
historic structures.

10% State Income Tax credit for Commercial
Buildings. This tax credit is intended for commercial
buildings with substantial rehabilitation and the
expenditure of 1) more than $5,000 or 2) more than the
adjusted basis in the building, whichever is greater.*
Projects are only eligible for the 10% state income tax
credit if they are eligible for the 20% federal tax credit.

10% Federal Tax Credit for the Rehabilitation of
Non-Historic, Non-Residential Buildings Built
Before 1936.2° To qualify for this tax credit, non-
historic buildings placed in service before 1936 must be
rehabilitated for non-residential use and meet certain
criteria that aim to preserve the original structure.

20% state income tax credit for private homeowners
for approved rehabilitation work on their own
residence. The building must be listed on the National
Register of Historic Places either individually or as
a building in a historic district that is listed on the
National Register of Historic Places.?
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State Development Grants. These are competitive
grants for the rehabilitation of properties listed on the
National Register of Historic Places, a contributing
property in a historic district, or archaeological
development of a site listed on the National Register of
Historic Places.”” State development grants as well as
the state tax credits are managed by the State Historic
Preservation Office.

Survey & Planning Grants. These grants enable
architectural and archaeological surveys, National
Register nominations, predevelopment plans, heritage
education projects, and more.?

The West Virginia State Historic Preservation Office,
Division of Culture and History maintains a list of
Historic Preservation Grants including the process,
deadlines, and eligibility criteria to receive grants.

State Historic Preservation Office
Grants Program Manual

Fish Detail, Stained Glass Window, Bramwell, WV.
Collection of the State Historic Preservation Office.

West Virginia Division Of Culture And History
State Historic Preservation Office
1900 Kanawha Blvd., East
Charleston, WV 25305
Phone: 304-558-0240
www.wvculture.or




1 National Historic Preservation Act §106, 16 U.S.C. § 470(f) (2012); see also
Abvisory CounciL oN HisToric PROPERTIES, PROTECTING HisToRIC PRoPERTIES: A CITIZEN'S
Guipe To Section 106 Review (2002), available at http://www.achp.gov/docs/
CitizenGuide.pdf.

236 C.F.R. § 800.16())(1) (2014); see Te-Moak Tribe of Western Shoshone v.
United States Dep’t of Interior, 608 F.3d 592, 607-08 (9th Cir. 2010).

3 National Register, Bulletin: How to Apply the National Register Criteria for
Evaluation (1995), available at http://www.nps.gov/nr/publications/bulletins/pdfs/
nrb15.pdf (last visited July 17, 2015).

“1d. at 44.

5/d. at 2.

636 C.FR. § 800.6(a) (2014).

”W. VA. Cope ANN. § 29-1-8 (West 2015).
& W. Va. CopE R. § 82-2-5(5)(a) (2013).
°ld. § 82-2-5.

0 Any municipality by ordinance and any county by order of the county
commission entered of record may establish a municipal historic landmarks
commission or county historic landmarks commission. W. Va. Cobe ANN. §§
8-26A-4 to -5 (West).

1 1d, §§ 8-26A-6 t0 -7.
2 d, § 8-26A-0.

'S Interview with Sandra Scaffadi, President, Preserve Alliance of West Virginia, in
Morgantown, West Virginia (Jun. 18, 2015).

W, Va. Cope ANN. § 8A-7-2(a)(5) (West 2015).
5 Id. § 8A-7-2(0)(3).
16 CHARLESTON, W. VA., ZoNING ORDINANCE art. 20-040 (2005).

7 Interview with Susan Pierce, Deputy State Historic Preservation Officer, West

Virginia Division of Culture and History, in Charleston, West Virginia (Jul. 2, 2015).
8 W. Va. Cope ANN. § 8A-3-4(c)(13) (West).
9 ]d. § 8-26A-3.

20 “[U]nder the provisions of section eight, article one of this chapter or the
National Register of Historic Places, pursuant to 16 U.S.C. §470a.” Id. § 29-3-
5b()).

21 W. VA. CopE AnN. § 29-3-5b(b), (j) (West). “Prior to renovations regarding the
application of the State Building Code, in relation to historical preservation of
structures identified as such, the authority having jurisdiction shall consult with
the Division of Culture and History, State Historic Preservation Office. The final
decision is vested in the State Fire Commission.” Id. § 29-3-5(j). The State Fire
Marshal is required to provide compliance alternatives for historic structures
under the Building Code.

22 INT'L Prop. MainT. Cope § 102.6 (2012).
2 Tax Reform Act of 1986, P.L. 99-514, 100 Stat. 2085.

24 Historic Rehabilitation Tax Credits, W. Va. Div. oF CuLT. AND HisT., available at
http://www.wvculture.org/shpo/tccommoverview.html (last visited Aug. 10,
2015).

25 Tax Incentives for Preserving Historic Properties, NAT'L PArRk Serv., http://www.
nps.gov/tps/tax-incentives.htm (last visited Aug. 10, 2015).

26 Historic Rehabilitation Tax Credit, W. VA. Div. oF CuLt. AND HisT, available at http://
www.wvculture.org/shpo/tcresoverview.html (last visited Aug. 10, 2015).

27 State Development Grant Program, W. VA. Div. oF CuLT. anp HisT, available at
http://www.wvculture.org/shpo/GrantManual/development.html (last visited Aug.
10, 2015).

28 Survey and Planning Grant Program, W. V. Div. oF CuLT. anp HisT, available at
http://www.wvculture.org/shpo/GrantManual/Surveyplanning.html (last visited
Aug. 10, 2015).

Part 5 | Special Considerations m



SPECIAL CONSIDERATION

Contaminated Properties

In some cases, dilapidated properties are contaminated, adding a layer of
risk for purchasers or others dealing with neglected properties. This Section
introduces the primary laws that address hazardous waste and asbestos.

As with all information presented in this toolkit,
these summaries are merely an introduction to the
issues. When faced with a contaminated property, the
purchaser or manager of the property should seek legal
counsel before taking any action.

HAZARDOUS WASTE

The primary source of hazardous waste liability is
the federal Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) also
known as Superfund.! The statute’s complexity has
been referred to as “a black hole that indiscriminately
devours all who come near it.”? Liability under
CERCLA requires a release or threat of release of a
“hazardous substance” from a vessel or facility caused
by a “responsible party.” Hazardous substances include
a wide range of pollutants and contaminants, but
do not include petroleum, crude oil, or natural gas
products.* Hazardous substances are most commonly
found at abandoned industrial sites, such as factories
that manufactured chemicals or used chemicals in
their production processes. Common commercial sites
that create hazardous substances include gas stations,
hospitals, exterminators, photo processing centers,
and dry cleaners. A responsible party or potentially
responsible party under CERCLA will fall under one
of four categories: current owners and operators, past
owners and operators, generators, or transporters.

There are two primary defenses to CERCLA liability:
the bona fide prospective purchaser defense and the
“innocent purchaser” defense.
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The Bona Fide Prospective Purchaser. In order
to promote the redevelopment of brownfields,*
CERCLA allows certain purchasers to acquire
property with knowledge of hazardous substance
contamination without incurring liability. There
are several requirements to qualify for this defense.
First, the bona fide prospective purchaser must
have acquired the facility after January 11, 2002.°
Second, the disposal of hazardous waste must
have occurred prior to acquiring the property.® The
purchaser must make “all appropriate inquiries”
into the previous ownership and uses of the facility
in accordance with accepted good commercial and
customary standards.’

Next, the purchaser must provide all legally
required notices with respect to the discovery
or release of any hazardous substance and take
appropriate care to stop and prevent any threatened
future release.® The purchaser must fully cooperate
with any other groups authorized to restore the
property’ and cannot be affiliated with anyone who
is potentially liable.’® Note that the government
may place a lien on the property if the government
carries out contamination response actions and
does not recover all of its costs.!!

The “Innocent Purchaser.” An innocent purchaser
is a purchaser who did not know or had no reason
to know that any hazardous substance was disposed
of on, in, or at the property. The defense applies
only to three types of current property owners:
1) non-governmental entities that intentionally
acquired the site; 2) non-governmental entities



that acquired it by inheritance or bequest; and 3)
governmental entities that acquired the site by
escheat or other involuntary transfer or by means
of eminent domain.'” New owners must establish
that the hazardous substance was placed at the
site before they acquired it, that they exercised due
care regarding the hazardous substance, and that
they took precautions against foreseeable acts or
omissions of third parties.'?

METHODS TO EVALUATE A PROPERTY’S
POTENTIAL FOR ENVIRONMENTAL
CONTAMINATION

“All appropriate inquiry” refers to the process of

evaluating a property’s environmental condition and
assessing potential liability for contamination.!* Specific
activities are required under this rule and explained in
the EPA’s All Appropriate Inquiries Rule Factsheet:'

An environmental professional'® must perform
interviews with past and present owners, operators,
and occupants; reviews of historical sources of
information; reviews of federal, state, tribal, and local
government records; visual inspections of the facility
and adjoining properties; and inquiries of commonly
known or reasonably ascertainable information and the
degree of obviousness of the presence or likely presence
of contamination at the property and the ability to
detect the contamination. Visual inspections might
include obvious signs of contamination, including any
evidence of drums, transformers, underground tanks,
areas of distressed vegetation, stains, or buried waste,
indicated by disturbed soil.'”

ADDITIONAL INQUIRIES MUST BE
CONDUCTED BY OR FOR A PROSPECTIVE
LANDOWNER OR GRANTEE:

Searches for environmental cleanup liens; assessments
of any specialized knowledge or experience of the
prospective landowner (or grantee); an assessment
of the relationship of the purchase price to the fair
market value of the property, if the property was not
contaminated; and commonly known or reasonably
ascertainable information.'®

Alternatively, standards established by the American
Society of Testing and Materials (ASTM) may be used

to comply with the provisions of the rule. The following
two standards apply:

For any property: ASTM E1527 - 13 Standard Practice
for Environmental Site Assessments: Phase |
Environmental Site Assessment Process."®

For forestland or rural property greater than 120 acres:
ASTM E2247 - 08 Standard Practice for Environmental
Site Assessments: Phase | Environmental Site
Assessment Process for Forestland or Rural Property.
This assessment is less rigorous than the ASTM E1527
site assessment process.?°

For more information on hazardous waste
liability in West Virginia, please visit http://
www.dep.wv.gov/DLR/OER/Pages/default.aspx.

ASBESTOS

The National Emission Standards for Hazardous Air
Pollutants regulations under the Clean Air Act regulate
work practices for asbestos during demolitions and
renovations of all structures, installations, and buildings.
Residential buildings that have four or fewer dwelling
units are exempt.?! Building owners or operators
must notify the Asbestos Compliance Program within
the West Virginia Department of Health and Human
Resources before demolition or renovation of a building
that may contain asbestos.??

For more information on asbestos compliance
in West Virginia, please visit http://
www.dep.wv.gov/DAQ/CANDE/Pages/
AsbestosRemovalandDemolition.aspx.

LEAD

The State of West Virginia has established guidelines
for the assessment and removal of lead hazards from
homes and other buildings, particularly those built
before 1978.2

For more information on lead assessments,
abatement projects, licensing inspections, and
technical assistance in West Virginia, please
visit https://www.wvdhhr.org/rtia/lead.asp.
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WEST VIRGINIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION’S
(WV DEP) VOLUNTARY REMEDIATION
PROGRAM

This program encourages voluntary cleanup of
contaminated sites and redevelopment of abandoned
and under-utilized properties. Applicants who
remediate sites under the standards provided in this
program also benefit from: 1) limited enforcement
actions by the WV DEP; 2) limited liability under
environmental laws and rules; 3) the ability to
redevelop sites with existing industrial infrastructure at
a lower price; and 4) financial incentives to invest in

brownfields. Voluntary Remediation Agreement and
application requirements are available at http://www.
dep.wv.gov/dlr/oer/voluntarymain/Pages/default.aspx.

For more information on voluntary
remediation in West Virginia, please
visit http://www.dep.wv.gov/dlr/oer/
voluntarymain/Pages/default.aspx.

142 U.S.C. §§ 9601-9675 (2013).
2 Jerry L. Anderson, The Hazardous Waste Land, 13 VA. EnvtL. L.J. 1, 6-7 (1993).
342 U.S.C. §9601(14).

4 “Brownfields are real property, the expansion, redevelopment, or reuse of which
may be complicated by the presence or potential presence of a hazardous
substance, pollutant, or contaminant.” Brownfields and Land Revitalization, U.S.
EPA, http://www.epa.gov/brownfields/ (last visited Aug. 24, 2015).

542 U.S.C. § 9601(40).
¢ ld. § 9601(40)(A).

7 Id. § 9601(40)(B).

¢ Jd. § 9601(40)(C-D).

° Id. § 9601(40)(E).
10/, § 9601(40)(H).

" Memorandum from McDermott Will & Emery to Brandon Barnes, Is there
CERCLA Liability for Conservation Easement Holders? (Dec. 3, 2010) (Land
Trust Alliance Learning Center ID: 33582).

2 MAXINE |. LiPELES, ENVIRONMENTAL Law Hazarpous WasTe 499 (3d ed. 1997).
842 U.S.C. § 9607(b)(3).

* ALL ArPROPRIATE INQUIRIES: FINAL RuLg, U.S. EPA (2014), available at http://nepis.
epa.gov/Exe/ZyPDF.cgi/P1005DOD.PDF?Dockey=P1005DOD.PDF.

®d.

6 An environmental professional is someone who possesses sufficient specific
education, training, and experience necessary to exercise professional
judgment to develop opinions and conclusions regarding conditions indicative

Part 5 | Special Considerations

of releases or threatened releases on, at, in, or to a property, sufficient to meet
the objectives and performance factors of the rule, and has: “(1) a state or
tribal issued certification or license and three years of relevant full-time work
experience; or (2) a Baccalaureate degree or higher in science or engineering
and five years of relevant full-time work experience; or (3) ten years of relevant
full-time work experience.” Id.

" See The Nature Conservancy Environmental Assessment Form, Lanp TRusT
ALUANCE LEARNING CTR., January 2005, available at http://tlc.Ilta.org/library/
documents/6469.

8 See 40 C.F.R. § 312.21 (2013) (“Results of Inquiry by an Environmental
Professional”); 40 C.F.R. § 312.31 (listing specific reporting requirements for all
appropriate inquiries).

9 See AstM INT'L StanparD E1527-13 (2013), available at http://www.astm.org/
Standards/E1527.htm.

20 See AsTm INT’L STaNDARD E2247-08 (2008), available at http://www.astm.org/
Standards/E2247 .htm.

2140 C.F.R. § 61; Asbestos: Building Owners and Managers, U.S. EPA, http://
www?2.epa.gov/asbestos/building-owners-and-managers#renovations (last
visited Aug. 25, 2015).

22 See Asbestos Program, W. VA. Der’T HeaLTH AND Human REs., http://www.
wvdhhr.org/rtia/asbestos.asp (last visited Aug. 25, 2015).

23 W. VA, Cope AnN. § 16-35-2 (West 2015).



SPECIAL CONSIDERATION

Municipal Home Rule Program

West Virginia’s Municipal Home Rule Program has had a significant
impact on the management of neglected properties.

At least three home rule proposals affecting neglected
properties have led to statewide laws:

* Municipalities may establish Vacant
Building Registration Programs.!

* Municipalities and counties may obtain a lien on
fire insurance proceeds for burned-out structures.?

* Municipalities may obtain a lien on property
for unpaid fire, police, or street fees.>

The program enables communities to “test” a tool and
demonstrate to the legislature whether the tool should
be permitted statewide. Communities are provided
with an opportunity to experiment with innovative
ideas. In this way, even counties and towns that are not
part of the Home Rule Program may eventually benefit
from the lessons learned in test communities.

> Definition of Home Rule

“Home rule” refers to a state constitutional
provision or legislative action that provides a city
or county government with a greater measure
of self-government.* Home rule involves two
components: (1) the power of local government
to manage “local” affairs; and, (2) the ability of
local government to avoid interference from the
state.” West Virginia’s Home Rule Program is
not a traditional form of home rule because local
proposals must still be approved by the state.

BACKGROUND

On March 10, 2007, the West Virginia Legislature
passed Senate Bill 747, creating the Municipal Home
Rule Pilot Program, which ran until 2013 (“Home Rule
Pilot Program, Phase 1”). In 2013, the state legislature,
finding that many benefits accrued from Phase I,
extended the Home Rule Pilot Program until 2019
(“Home Rule Pilot Program, Phase I1I”). In 2019, the
Home Rule Program was made permanent.

The Home Rule Program allows municipalities to
implement changes in all matters of local governance as
long as the changes are not contrary to certain categories
of law, including the United States Constitution, the
West Virginia Constitution, federal law, state criminal
law, and state marriage and divorce laws.” Although
municipalities may not acquire powers contrary to laws
governing taxation, an important exception provides
that participating municipalities may enact a municipal
sales tax of up to one percent if the municipal business
and occupation tax is reduced or eliminated.® This
provision has provided an important source of revenue
for municipal governments. The Home Rule Program
operates through the Municipal Home Rule Board,
an appointed body that reviews, evaluates, makes
recommendations, and approves or rejects written
home rule plans submitted by municipalities. The
Phase I and Phase II programs included Class I, II, and
III municipalities. Phase I, capped at five municipalities,
began with four participants, Bridgeport, Charleston,
Huntington, and Wheeling. Phase II increased the
cap to 20 Class I, Class II, and Class III municipalities.
When made permanent in 2019, the cap on the number
of municipalities was eliminated, and the program
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expanded to include Class IV municipalities. However,
only four Class IV municipalities may be admitted
annually. As of January 2025, 63 municipalities
participate in the Home Rule Program, including 4
Class II municipalities, 28 Class III municipalities,
and 21 Class IV municipalities (there are no Class I
municipalities in West Virginia at the present time).°

PROCESS TO ADOPT HOME RULE

If a municipality wishes to join the Home Rule Program
or amend the existing written plan, the municipality
files a written plan with the Municipal Home Rule
Board. The application must state the specific law
or regulation that prevents “the municipality from
carrying out its duties in the most cost-efficient,
effective and timely manner,” the problems caused by
the law or regulation, the proposed solution, including
any proposed changes to ordinances or regulations, and
a written opinion by a West Virginia attorney that the
plan complies with the legal requirements.'°

Before filing the plan, a public hearing must be held,
and the public must be allowed to inspect the plan

prior to the public hearing.!! An ordinance must then
be passed authorizing submission of the plan.'? The
Municipal Home Rule Board must approve the plan by
majority vote."

The most sought authority for municipalities in the
Program is the 1% sales tax. Fifty-six municipalities
have acquired that authority. Otherwise, many of the
powers sought under the Home Rule Program relate
to abandoned and dilapidated properties. Twenty-eight
municipalities have now acquired the authority to issue
on-the-spot citations, which are are issued by a local
official to a property owner “on-the-spot” for external
sanitation and nuisance violations without the need
to go to court, functioning similarly to a traffic ticket.
Twenty-six municipalities acquired the authority to
dispose of municipal property without an auction.
Nine municipalities acquired the authority to address
eyesores, dilapidation, and blighted properties.

TW. VA. CODE § 8-12-16¢.

2 Id. § 38-10E-1.

3 /d. § 8-13-13.

4 Black’s Law DicTionary (6th ed. 1990).

5 Michele Timmons et al., County Home Rule Comes to Minnesota, 19 Ww.
MrreHeLL L. Rev. 811, 816 (1993).

8 Jesse J. Richardson, Jr. et al., Is Home Rule the Answer? Clarifying the
Influence of Dillon’s Rule on Growth Management, Brookings INsT. (Jan. 1, 2003),
https://www.brookings.edu/articles/is-home-rule-the-answer-clarifying-the-
influence-of-dillons-rule-on-growth-management/.

7 W. VA. CODE § 8-1-5a(i).
8 W. VA. CODE § 8-1-5a(i)(14).

9 Alderson, Anmoore, Ansted, Auburn, Barboursville, Beckley, Bluefield,
Bridgeport, Buckhannon, Chapmanville, Charles Town, Charleston, Chester,
Clarksburg, Dunbar, Elkins, Fairmont, Fayetteville, Follansbee, Grafton, Harpers
Ferry, Hinton, Huntington, Hurricane, Lewisburg, Logan, Man, Mannington,
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Marlinton, Martinsburg, Milton, Montgomery, Morgantown, Moundsville, New
Cumberland, New Martinsville, Nitro, Nutter Fort, Oak Hill, Parkersburg, Pineville,
Princeton, Ranson, Ravenswood, Reedsville, Richwood, Ripley, Romney,

Saint Marys, Shepherdstown, Shinnston, Smithers, Sophia, South Charleston,
Spencer, St. Albans, Summersville, Vienna, Wardensville, Weirton, Weston,
Westover, and Wheeling. See Home Rule Cities, WV.GOV, https://revenue.
wv.gov/homerule/Pages/Home-Rule-Cities.aspx (last visited Mar. 27, 2025).

1\W, VA. CODE § 8-1-5a().
11W, VA. CODE § 8-1-5a(g).
e

18 \W, VA. CODE § 8-1-5a(h).



SPECIAL CONSIDERATION

Homelessness

The number of people experiencing homelessness in West Virginia is
increasing.’ Moreover, among the unhoused, the percentage of people
staying in unsheltered locations is also increasing.?

Unsheltered locations include public spaces such
as parks and sidewalks, and private places such as
vacant and abandoned buildings, or other places not
suitable for human habitation.? This section highlights
the relationship between dilapidated properties and
homelessness in two areas: (1) the need for more
affordable housing; and (2) balancing public health and
private property rights with the needs of the unhoused.

VACANT AND DILAPIDATED STRUCTURES
MAY BE REPURPOSED TO PROVIDE
ADDITIONAL UNITS OF AFFORDABLE
HOUSING

Though multiple factors contribute to the problem
of homelessness, including addiction and mental
illnesses,* studies show that the lack of affordable
housing is the root cause.®

One opportunity to increase the number of affordable
housing units in a community is the concept of adaptive
reuse. Adaptive reuse is a concept in which existing
buildings are transformed to serve new purposes
needed within their respective communities.® Local
governments could combat the issue of homelessness
while simultaneously increasing the aesthetic of their
communities by utilizing dilapidated or vacant properties
for affordable housing opportunities. Though this
concept has sparked much interest since the COVID-19
pandemic, in the 17th and 18th centuries, buildings
were repurposed and reused often when materials and/
or funding for erecting new structures were scarce.’

In addition to revitalizing neighborhoods, providing
affordable housing opportunities from these initiatives
can improve the housing shortage,® which should, in
turn, help lower the number of unhoused individuals.

Though there are clear benefits that come from
adaptive reuse of existing structures, communities
should be aware of restrictions for historic structures.
As mentioned in the Section on Historic Properties,
in some cases, historic design guidelines or historic
zoning overlays may add additional restrictions
when designing adaptive reuse projects.® As such, for
communities considering reuse initiatives, developers
should coordinate with planners and local governments.

As discussed throughout the toolkit, ideally, properties
do not become dilapidated in the first place. Therefore,
it is strongly suggested that local governments
cooperate with owners of dilapidated or abandoned
structures to address neglected properties and keep
residential living spaces habitable.

BALANCING PUBLIC HEALTH, AND
PRIVATE PROPERTY RIGHTS WITH THE
NEEDS OF THE UNHOUSED.

On the one hand, unhoused people are entitled to
equal treatment and access to public areas that other
members of the public may use. On the other hand,
there is a need to balance private property rights and
try to limit over-occupancy of public spaces. Activities
identified as impacting public health includes theft,
residential burglary, assault, arson, and vandalism.°
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To reduce impacts from homelessness, many
communities across West Virginia have started to
enact statutes banning camping in public places and
on unauthorized private property.'! As of April 2025,
Bluefield, Clarksburg, Elkins, Granville, Huntington,
Morgantown, Parkersburg, Princeton, Star City, Westover,
and Wheeling have each passed a camping ban.

The City of Clarksburg’s camping ban, passed in
November 2024, was passed with hopes that the ban
will promote health and safety by keeping streets,
sidewalks, parks, and other public property readily
accessible to the public and prevent the use of public
property for camping or storing personal property.'?
These camping bans are likely to increase the need
for both affordable housing and shelter for those who

continue to experience homelessness. To support
people experiencing homelessness, local governments
can work with organizations such as the WV Coalition
to End Homelessness. The West Virginia Coalition to
End Homelessness is a nonprofit organization with
an office in Bridgeport, West Virginia, that works to
end homelessness in the Mountain State.'* To achieve
its goal, the Coalition makes efforts to identify, assess,
refer, and connect unhoused individuals with programs
necessary for their unique circumstances. The Coalition
provides many services including the provision of
temporary shelter, and assistance locating housing
opportunities for those experiencing homelessness.

1 The U.S. Department of Housing and Urban Development Office of Community
Planning and Development, The 2024 Annual Homelessness Assessment
Report (AHAR) to Congress, 79. Available at The 2024 Annual Homelessness
Assessment Report (AHAR to Congress) Part 1: Point-In-Time Estimates of
Homelessness, December 2024 (last visited April 15, 2025).

2The U.S. Department of Housing and Urban Development Office of Community
Planning and Development, The 2022 Annual Homelessness Assessment
Report (AHAR) to Congress, 108. Available at The 2022 Annual Homelessness
Assessment Report (AHAR to Congress) Part 1: Point-In-Time Estimates of
Homelessness, December 2022 (last visited April 15, 2025)

3 Id. at 2.

4 Salcido, John G. Sprankling, Raymond R. Coletta, Rachael E. Sprankling,
Coletta, and Salcido’s Property: A Contemporary Approach (Interactive
Casebook Series), 435. Available from: West Academic, (6th Edition). West
Academic Publishing, 2024.

5 Record of Homelessness Amid Affordability Crisis, Joint Center for
Housing Studies of Harvard University (February 12, 2024). https://www.
jchs.harvard.edu/blog/record-homelessness-amid-ongoing-affordability-
crisist#: ~:text=Unaffordable%20Housing%20Is%20Primary %20
Driver,cost%20burdens%20(Figure%201) (last visited February 25, 2025).
See further National Alliance to End Homelessness, Exploring the Crisis
of Unsheltered Homelessness (June 20, 2018) https://endhomelessness.
org/blog/exploring-crisis-unsheltered-homelessness/ (last visited March
11, 2025). See also, Bipartison Policy Center, Homelessness and Housing
Supply (2025) https://bipartisanpolicy.org/report/housing-supply-and-
homelessness/#:~:text=According%20to%20an%20estimate%20by,xii (last
visited March 11, 2025), articulating that research conducted by Zillow “shows
homelessness increases at a faster rate in places where people spend 32% or
more of their income on housing on average, a signal that higher rents seem to
drive increases in homelessness.”

6 Richard Hess, AlA, Adaptive Reuse: Architectural Alchemy, Quinn Evans
(December 13, 2023). https://www.quinnevans.com/news/adaptive-reuse-
architectural-alchemy (last visited March 11, 2025)
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7 Tatiana Walk-Morris, How Adaptive Reuse Can Help Solve the Housing Crisis,
Planning Magazine (May 1, 2021). https://www.planning.org/planning/2021/
spring/how-adaptive-reuse-can-help-solve-the-housing-crisis/ (last visited
March 11, 2025), Hess, Adaptive Ruse: Architectural Alchemy, (December 13,
2023). Not only are members of society benefitted from the additional housing
opportunities, but renewing vacant and rundown places can make that space
become a point of community pride. Walk-Morris, How Adaptive Reuse Can
Help Solve the Housing Crisis, (May 1, 2021).

8 Imman Suleiman, AIA, NOMA, Fitwel Amb., LEED Green Associate, How
Adaptive Reuse Can Ease the Housing Crisis (October 18, 2024). https://www.
quinnevans.com/news/how-adaptive-reuse-can-ease-the-housing-crisis (last
visited March 11, 2025)

o /d.

0 Lisel Petis, The Crime and Safety Blindspot: Do homeless populations pose
an increased risk to public safety? (July 9, 2024) https://www.rstreet.org/
commentary/the-crime-and-safety-blindspot-do-homeless-populations-pose-an-
increased-risk-to-public-safety/ (last visited February 20, 2025).

""The United States Supreme Court’s ruling in City of Grants Pass, Oregon v.
Johnson et al, 144 S. Ct. 2202 (2024) made clear that local governments
implementing camping bans on public property are not in violation of the Cruel
and Unusual Punishments Clause under the Eighth Amendment. Because of
this, states may now enact laws prohibiting public camping by any person under
the state’s authorized police.

2 Clarksburg, W.Va., To Prohibit Camping on Public Property and Unauthorized
Private Property, Article 1120 (2024).

'3 For additional information on the WV Coalition to End Homelessness, please
refer to its official website at: https://wvceh.org/.



